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SUPERFUND  REAUTHORIZATION 
Liability 


THURSDAY,  JUNE  22,  1995 

House  of  Representatives, 

Committee  on  Commerce, 
Subcommittee  on  Commerce,  Trade, 

and  Hazardous  Materials, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:25  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Michael  G.  Oxley 
(chairman)  presiding. 

Members  present:  Representatives  Oxley,  Fields,  Upton,  Crapo, 
Bilbray,  Frisa,  White,  Tauzin,  Furse,  Markey,  Boucher,  Manton, 
Brown,  Lincoln,  Stupak,  Rush,  Bliley,  and  Dingell. 

Staff  present:  Nandan  Kenkeremath,  majority  counsel;  James 
Barnette,  majority  counsel;  Hugh  N.  Halpern,  professional  staff 
member;  Richard  A.  Frandsen,  minority  counsel;  and  David 
Tittsworth,  minority  counsel. 

Mr.  Oxley.  The  subcommittee  will  come  to  order. 

The  Chair  will  recognize  himself  for  an  opening  statement.  At 
the  center  of  any  discussion  about  Superfund  is  its  system  of  retro- 
active strict  joint  and  several  liability.  The  administration  and  oth- 
ers have  told  us  that  this  system  is  effectively  ensuring  that  the 
taxpayer  is  not  saddled  with  the  cost  of  cleaning  up  toxic  waste 
sites.  They  argue  that  an  army  of  lawyers  at  the  Department  of 
Justice  or  in  the  States  should  make  liability  retroactive  for  con- 
duct that  was  legal  or  even  state-of-the-art  management.  They 
argue  that  only  minor  fixes  are  necessary  and  that  somehow  the 
Superfund  liability  scheme  is  necessary  for  justice  and  fairness. 

Unfortunately,  the  Superfund's  record  tells  us  a  far  different 
story.  It  isn't  the  polluter  who  pays  when  businesses  are  forced  to 
close  their  doors  because  of  liability  that  not  only  predates  the  cur- 
rent owners  but  anyone  still  alive  who  ever  worked  at  that  com- 
pany. It  isn't  the  polluter  who  pays  for  huge  tracts  of  land  that  lie 
undeveloped  because  of  the  fear  of  environmental  liability.  And  it 
isn't  the  polluter  who  pays  higher  prices  for  goods,  services,  and  in- 
surance policies  because  virtually  every  business  in  America  is  a 
potential  target  of  a  Superfund  lawsuit.  Rather,  it  is  the  American 
consumer  and  taxpayer  who  pays  for  Superfund  through  higher 
prices,  lost  opportunities,  and  slowed  economic  growth. 

We  can  no  longer  justify  the  absurd  consequences  of  the 
Superfund  liability  system.  Every  aspect  of  the  Superfund  liability 
system  must  be  reexamined  as  if  we  were  writing  the  law  for  the 
very  first  time.  Some  would  argue  that  only  lenders  need  relief  or 

(l) 


only  small  businesses  or  recyclers.  The  simple  fact  of  the  matter  is 
that  single  issue  fixes  do  not  address  the  fundamental  problem  of 
Superfund:  that  it  is  a  lottery  system  cloaked  with  the  trappings 
of  lawyers  and  courts  designed  to  shake  people  down  for  money.  Its 
effects  are  so  bizarre  because  Superfund's  liability  system  is  built 
on  a  premise  as  un-American  as  any  I  know,  that  you  are  guilty 
until  proven  innocent. 

Moreover,  in  the  name  of  making  the  polluter  pay,  Congress  has 
imposed  a  system  of  wave  upon  wave  of  litigation  ensuring  the 
highest  transaction  costs  of  any  environmental  program. 

At  prior  hearings  we  have  noted  that  the  amount  of  man-hours 
devoted  to  Superfund  by  enforcement  lawyers  at  the  Department  of 
Justice  exceeds  all  other  environmental  programs  for  the  years 
1990  to  1992  by  a  wide  margin.  This  year  alone  the  Department 
of  Justice  has  allocated  over  $32  million  a  year  from  the  Superfund 
budget  for  that  purpose.  This  funding  is  in  addition  to  the  almost 
$200  million  that  EPA  admits  that  it  spends  on  its  own  enforce- 
ment activities.  Superfund  really  is  a  lawyer's  dream  come  true. 

As  I  have  indicated  in  the  past,  the  idea  behind  Superfund  is  not 
to  make  the  program  a  scholarship  program  for  lawyers'  kids  but 
in  fact  to  clean  up  the  program  and  to  clean  up  the  dump  sites, 
as  we  have  tried  to  do. 

We  have  also  noted  that  there  is  an  inordinate  amount  spent  on 
noncleanup  spending  for  fiscal  year  1995  at  NPL  sites  versus  ac- 
tual money  for  cleanup.  Federal  noncleanup  spending  includes  the 
cost  of  PRP  and  insurer  litigation  and  transaction  costs  of  over  $1 
billion  in  Federal  Government  administration  and  overhead  costs  of 
some  $680  million.  This  is  just  for  this  fiscal  year. 

A  study  by  the  Rand  Corporation  indicates  that  36  percent  of  the 
approximately  $11.3  billion  spent  by  the  private  sector  at 
Superfund  sites  through  1991  went  to  transaction  costs  rather  than 
cleanup.  Last  Congress  Mr.  Dickerson  from  ARCO,  a  witness,  noted 
that  his  company  was  liable  in  cases  because  of  the  acquisition  and 
subsequent  sales  of  companies  over  80  years  ago. 

What  is  the  fundamental  notion  of  fairness  or  justice  in  this 
scheme?  Why  should  we  devote  so  much  of  the  legal  system  and 
the  resources  of  American  business  to  support  it?  Clearly  this  li- 
ability system  must  change.  We  are  committed  to  changing  it  this 
year  one  way  or  the  other.  That  is  why  Chairman  Bliley,  Chairman 
Shuster,  and  I  have  asked  the  appropriators  to  stop  funding  for 
Superfund  beyond  December  31  if  we  have  not  passed  reform  legis- 
lation. We  will  not  have  a  Superfund  program  that  is  not  fair  and 
reasonable.  Substantial  reform  and  creative  solutions  are  what  is 
necessary  to  fix  this  program.  I  hope  that  our  witnesses  will  join 
us  as  we  try  to  develop  those  solutions,  and  I  look  forward  to  hear- 
ing the  testimony  today. 

With  that,  I  recognize  the  gentleman  from  Massachusetts,  Mr. 
Markey,  for  an  opening  statement. 


Mr.  Markey.  Thank  you,  Mr.  Chairman,  very  much. 

Mr.  Chairman,  I  thank  you  for  having  this  hearing.  It  is,  in  fact, 
a  hearing  on  probably  the  most  contentious  issue  in  the  debate  sur- 
rounding Superfund  reauthorization.  It  will  come  as  no  surprise  to 
most  of  you  that  the  issue  is  money.  Specifically,  today's  hearing 
is  focused  on  determining  who  has  financial  liability  for  cleaning 
up  Superfund  sites. 

Under  the  current  law,  liability  for  Superfund  cleanup  is  strict, 
joint,  and  several,  and  retroactive,  meaning  that  companies  that 
disposed  of  waste  at  contaminated  sites  can  be  held  responsible  for 
the  cost  of  cleaning  up  those  sites  even  if  this  disposal  occurred  be- 
fore the  Superfund  law  was  enacted.  For  obvious  reasons  of  finan- 
cial self-interest,  many  of  these  companies  have  now  come  forward 
asking  the  committee  to  repeal  retroactive  liability,  effectively  let- 
ting them  off  the  hook  for  paying  for  cleaning  up  the  environmental 
messes  they  have  made  in  the  past.  I  have  a  number  of  grave  con- 
cerns about  this  proposal. 

First,  it  seems  to  me  to  be  fundamentally  unfair  to  repeal  retro- 
active liability  now,  after  many  companies  have  spent  millions  to 
clean  up  sites  where  they  disposed  of  waste  in  the  past.  By  doing 
this,  we  would  be  rewarding  those  companies  that  hung  back,  laid 
low,  or  slowed  the  process  as  much  as  possible  through  litigation 
and  punishing  those  good  corporate  citizens  who  stepped  up  to  the 
plate  and  accepted  the  responsibility  for  cleanups  of  these  hazard- 
ous waste  sites  in  a  timely  fashion. 

In  addition,  repealing  retroactive  liability  will  be  likely  to  have 
a  chilling  effect  on  voluntary  cleanup  activities  undertaken  by  com- 
panies seeking  to  avoid  being  named  as  potentially  responsible  par- 
ties in  Superfund  suits. 

Clearly,  any  policy  change  that  reduces  the  number  of  voluntary 
cleanups  initiated  by  the  private  sector  will  result  in  increasing  the 
cost  of  the  program  without  increasing  the  number  of  cleanups,  a 
goal  I  hope  no  one  in  this  room  would  advocate. 

Finally,  and  most  importantly,  those  who  would  take  the  position 
loudly  that  they  should  be  freed  of  liability  for  cleaning  up  the  sites 
they  themselves  have  contaminated  are  much  quieter  on  the  sub- 
ject of  who  then  would  take  the  responsibility  for  these  cleanup 
costs.  None  of  these  companies  is  going  to  say  I  think  the  taxpayer, 
who  didn't  create  the  problem  and  didn't  profit  from  the  problem, 
should  pick  up  the  tab  to  fix  it.  But  that  leaves  me  scratching  my 
head.  Just  who  is  going  to  foot  the  bill  for  cleaning  up  these  sites, 
or  should  they  not  be  cleaned  up  at  all  and  that  becomes  the  new 
policy  of  our  country?  It  is  an  important  question  because  it  4s  a 
pretty  big  tab. 

According  to  testimony  presented  earlier  this  year  by  the  Con- 
gressional Budget  Office,  if  we  repeal  retroactive  liability,  the  Fed- 
eral Government  will  face  increased  costs  for  cleanup  of  between 
$1.3  billion  and  $1.6  billion  annually,  with  the  larger  number  com- 
ing from  the  assumption  that  retroactive  liability  is  repealed  begin- 
ning in  1987. 


As  many  in  industry  have  suggested  today,  the  chemical  manu- 
facturers will  tell  us  that,  using  a  1980  cutoff,  program  costs  will 
increase  to  $2.5  billion  annually  since  only  about  $1.5  billion  is 
raised  by  Superfund  taxes  each  year.  It  seems  clear  that  the  repeal 
of  retroactive  liability  will  require  additional  taxes  of  between  $1 
billion  and  $1.5  billion  per  year.  So  over  the  5  years  covered  by  a 
reauthorization  bill,  the  Federal  Government  would  need  to  spend 
between  $5  billion  and  $7.5  billion  more  in  order  to  just  keep  up 
with  the  current  pace  of  cleanup. 

Now  if  we  also  reimburse  those  good  corporate  citizens  who  be- 
haved responsibly  and  paid  to  clean  up  the  sites  they  contami- 
nated, as  will  be  proposed  by  some  of  our  witnesses,  CBO  estimates 
that  it  will  cost  the  Federal  Government  $13.5  billion  more  in 
taxes.  Others  have  set  this  number  at  a  lower  level,  between  $6 
and  $8  billion.  Either  way,  in  order  to  just  clean  up  these  sites  at 
the  same  speed  we  have  been  today,  we  would  have  to  come  up 
with  between  $10  billion  and  $20  billion  in  new  taxes. 

Now,  perhaps  the  affected  parties,  the  potentially  responsible 
parties,  would  be  willing  to  look  at  a  restructuring  of  Superfund 
taxes  to  generate  this  additional  revenue,  or  maybe  the  leadership 
of  this  body  will  allow  these  dollars  to  come  from  general  revenues 
even  if  this  increases  the  deficit,  but  I  doubt  it.  So  it  looks  like  my 
fears  about  the  taxpayer  being  left  holding  the  bag  are  justified. 

Now,  I  know  that  the  Superfund  95  Coalition  has  done  a  study, 
the  findings  of  which  they  will  no  doubt  share  with  us  today.  I  look 
forward  to  discussing  this  subject  with  you  in  the  course  of  the 
hearing  today,  Mr.  Chairman.  I  think  that  some  relief  is  necessary 
in  this  bill  as  long  as  the  ultimate  objective  is  to  continue  to  clean 
up  these  sites,  ensuring  that  those  primarily  responsible  shoulder 
the  bulk  of  the  burden. 

I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back.  The  Chair  now  recog- 
nizes the  chairman  of  the  full  committee,  the  gentleman  from  Vir- 
ginia, Mr.  Bliley. 

Chairman  Bliley.  Thank  you,  Mr.  Chairman.  I  want  to  com- 
mend you  for  holding  this  hearing  on  the  lawyer-intensive,  fun- 
damentally unfair,  and  unproductive  Superfund  liability  scheme. 

Mr.  Chairman,  the  Superfund  program  is  broken.  Previous  hear- 
ings of  the  subcommittee  have  established  a  clear  need  for  solu- 
tions to  the  problem.  Remedy  selection  must  provide  for  realistic 
risk  assessment  and  cost/benefit  analysis;  States  must  be  given  a 
much  greater  role  in  administering  the  program.  We  need  a  pro- 
gram to  encourage  voluntary  cleanups;  and,  finally,  we  must  clarify 
a  number  of  provisions  relating  to  natural  resource  damages. 
Clearly,  we  have  our  work  cut  out  for  us  in  reforming  the 
Superfund  program. 

There  is  no  greater  absurdity  in  the  Superfund  law,  however, 
than  its  system  of  strict,  joint  and  several,  and  retroactive  liability. 
Over  the  past  15  years  this  liability  scheme,  intended  to  ensure 
prompt  and  effective  cleanups  of  hazardous  waste  sites,  has  instead 
created  an  enormous  industry  for  lawyers,  environmental  consult- 
ants, and  others  feeding  at  the  Superfund  trough.  Superfund  has 
become  a  welfare  program  for  lawyers,  not  a  law  that  protects  the 
public  health. 


There  are  literally  hundreds  of  examples  of  the  program's  waste 
and  abuse.  If  you  have  any  doubts  about  this,  Mr.  Chairman,  and 
I  don't  think  you  do,  take  the  case  of  Southern  Foundry  Supply 
Company,  a  family  owned  business  located  in  Chattanooga,  Ten- 
nessee. In  the  late  1970's,  before  the  enactment  of  Superfund,  the 
U.S.  EPA  began  investigating  some  property  that  Southern  Found- 
ry owned  in  Chattanooga.  Based  on  testing  results  that  later 
proved  incorrect,  EPA  put  the  site  on  the  National  Priorities  List 
in  1983,  although  both  the  State  of  Tennessee  and  the  city  of  Chat- 
tanooga opposed  the  listing.  If  they  were  fiction,  the  events  of  the 
last  dozen  years  in  the  Southern  Foundry  site  could  make  for  some 
good  comedy.  Unfortunately,  the  following  facts  are  true: 

As  set  out  in  the  chart  before  us,  EPA  has  spent  approximately 
$1.3  million  during  that  time  in  studying  the  site.  Southern  Found- 
ry was  forced  to  spend  an  additional  $500,000  in  attorneys'  fees 
and  in  conducting  their  own  studies.  Nearly  $2  million  was  spent 
on  this  site  before  any  actual  cleanup  took  place.  And  what  was  the 
cleanup  that  required  all  this  money?  The  final  remedy  for  the 
Southern  Foundry  site  consisted  of  2  days  of  scooping  up 
nonhazardous  dirt  and  shipping  it  offsite.  They  filled  3  dump 
trucks.  The  total  cost  for  this  remedy:  $38,000.  Some  15  years  and 
$2  million  later,  Southern  Foundry  escaped  the  Superfund  web  by 
spending  $38,000  to  move  some  dirt. 

[The  chart  referred  to  follows:] 
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Chairman  Bliley.  Unfortunately,  Mr.  Chairman,  Southern 
Foundry  is  not  alone.  I  understand  that  we  will  hear  from  others 
today  who  have  had  similar  experiences.  That  is  precisely  why  I 
joined  you  and  Transportation  and  Infrastructure  Committee 
Chairman  Shuster  in  a  letter  this  week  to  our  colleague,  Jerry 
Lewis,  The  chairman  of  the  Appropriations  Subcommittee  for  the 
Superfund  program.  In  our  letter  we  requested  a  full  appropriation 
for  the  Superfund  program  for  fiscal  year  1996  to  ensure  that  we, 
as  the  authorizing  committee,  will  have  the  flexibility  we  need  to 
make  dramatic  reforms. 

Full  funding  would,  for  instance,  give  us  a  genuine  opportunity 
to  pursue  a  repeal  of  retroactive  liability.  Our  letter  also  requested 
that  the  VA  HUD  Appropriations  Subcommittee  make  appropria- 
tions after  December  31,  1995,  contingent  upon  the  enactment  of 
a  Superfund  reauthorization  bill.  There  is  simply  no  sense  in  con- 
tinuing the  folly  of  the  program  if  we  have  not  made  wholesale 
changes  in  it  by  the  end  of  the  year. 

Let  the  message  be  clear,  Mr.  Chairman.  Superfund  reform  must 
take  place  as  soon  as  possible.  It  must  be  dramatic,  and  it  must 
ensure  that  it  works  to  the  benefit  of  those  the  program  was  in- 
tended to  protect. 

Thank  you,  Mr.  Chairman.  I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back. 

The  gentlelady  from  Oregon,  Ms.  Furse. 

Ms.  FURSE.  Thank  you,  Mr.  Chairman. 

I  don't  have  an  opening  statement,  but  I  do  want  to  remark  that 
I  am  sure  there  are  many,  many  anecdotal  horror  stories,  and  we 
will  hear  all  of  them,  and  I  am  sure  that  many  of  them  are  based 
in  fact,  but  I  guess  the  bottom  line  for  me  is,  I  was  always  taught 
that  if  you  made  a  mess,  you  cleaned  it  up,  and  I  think  that  is  fair, 
and  I  can't  imagine  anything  that  is  fairer. 

Thank  you,  Mr.  Chairman. 

Mr.  Oxley.  The  gentleman  from  New  York,  Mr.  Frisa  for  an 
opening  statement. 

Mr.  Frisa.  Yes,  Mr.  Chairman.  Thank  you. 

I  would  like  to  commend  you  for  calling  this  hearing.  I  think  it 
is  long  past  time  that  this  Congress  applies  some  sanity  because 
I  believe  the  Superfund  is  literally  a  super  mess,  and  I  think  the 
way  it  has  been  conducted  up  until  this  point  is  reminiscent  of  the 
recent  Jim  Carrey  movie,  "Dumb  and  Dumber."  Unlike  my  good 
friend  from  Massachusetts'  contention  that  reform  of  the 
Superfund,  especially  Superfund  liability,  is  to  address  self-inter- 
est, I  really  think  it  is  to  address  the  public  interest.  We  are  not 
cleaning  up  sites.  We  have  wasted  30  percent  of  all  Superfund  costs 
on  lawsuits.  Those  dollars  do  not  go  to  cleaning  one  grain  of  sand. 
And,  speaking  of  sand,  I  think  it  is  time  for  this  Congress,  and  I 
am  sure  the  104th  Congress  will  take  its  head  out  of  the  sand,  to 
amend  this  law,  even  though  that  sand  might  be  suitable  to  be 
eaten  by  a  young  child  for  230  days  without  incurring  illness. 

Mr.  Chairman,  I  look  forward  to  working  with  you  to  improve  the 
Superfund  and  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back. 

The  gentleman  from  New  York,  Mr.  Man  ton. 


8 

Mr.  Manton.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  partici- 
pate in  this  important  hearing  regarding  remedy  selection  under 
the  Superfund  program. 

As  everyone  knows,  Superfund's  liability  scheme  has  long  been 
the  most  controversial  aspect  of  the  program.  Since  its  inception, 
many  have  argued  that  CERCLA's  retroactive  liability  provisions 
are  patently  unfair.  Although  I  believe  Superfund  needs  to  be  re- 
worked, I  think  we  must  be  mindful  of  what  this  program  was  cre- 
ated to  address.  CERCLA  was  designed  specifically  as  a  remedial 
scheme  to  clean  up  environmental  degradation.  The  system  which 
some  of  our  colleagues  on  this  committee  and  other  members  of 
this  body  came  up  with  was  designed  to  require  the  people  respon- 
sible for  pollution  to  bear  the  greatest  share  of  the  burden  of  its 
cleanup. 

However,  I  would  venture  to  say  that  few  of  us  are  wedded  to 
the  current  liability  scheme.  Some  of  our  witnesses  today  will 
argue  that  there  is  a  better  way.  If  they  have  developed  a  way  to 
achieve  the  same  goals  and  pay  for  it  without  large  scale  taxpayer 
funding,  I  certainly  will  strongly  consider  it. 

There  are  several  significant  criticisms  of  the  current  Superfund 
liability  scheme.  I  would  like  to  touch  on  the  two  problems  I  see 
as  most  noteworthy.  First,  business  people  argue  that  the  system 
is  unfairly  duplicative  and  cumbersome.  They  contend  that  today's 
businesses  must  bear  multiple  legal  costs  associated  with  remedial 
action  because  there  are  too  many  different  entities  empowered  to 
sue  under  the  statute  and  too  many  types  of  claims  which  can  be 
brought. 

Second,  the  Superfund  program  has  been  criticized  as  unfair  to 
hard-working,  unsuspecting,  unsophisticated  business  people.  Busi- 
ness people  argue  that  the  costs  associated  with  cleanups  are  too 
much  for  the  average  business  to  bear  and  also  remain  viable.  Also, 
they  charge  that  retroactive  liability  is,  prima  facie,  unfair  because 
the  activities  which  they  are  being  asked  to  remedy  were  legal 
when  they  occurred. 

At  the  outset  of  this  process,  I  am  inclined  to  believe  that  this 
committee  should  do  all  that  it  can  to  eliminate  the  undue  burden 
which  defendants  have  to  bear  when  they  are  called  into  court  nu- 
merous times  for  the  same  relief.  However,  I  find  it  hard  to  believe 
that  the  best  way  to  do  this  is  to  wipe  out  all  liability  of  responsible 
parties. 

What  I  suggest  we  need  is  more  rational  governmental  coordina- 
tion to  minimize  the  number  of  cases  which  a  defendant  will  have 
to  defend  in  court  so  that  defendants  have  some  assurance  that 
they  will  not  be  continually  dragged  into  court  on  actions  which 
could  rationally  be  joined  in  the  first  place.  It  is  worth  noting  that 
many  court  battles  in  this  area  involve  defendants  suing  defend- 
ants for  contribution  and  are  not  plaintiff  actions. 

Finally,  as  I  have  examined  the  criticisms  of  the  current  liability 
scheme,  I  sympathize  with  the  concerns  and  fears  the  business 
community  has  about  the  steep  price  the  government  may  require 
of  them.  I  empathize  with  business  people  who  are  concerned  about 
losing  everything,  including  their  home,  because  of  pollution  which 
occurred  years  ago  to  which  they  may  have  contributed  only  a  very 


small  amount.  These  are  the  kind  of  Superfund  horror  stories  we 
often  hear,  and  I  agree  that  it  is  unfair. 

In  that  regard,  I  would  like  to  explore  the  idea  of  setting  up  a 
new  remedial  scheme  designed  to  protect  small  businesses.  Per- 
haps we  could  differentiate  between  employers  with  certain  annual 
profits  or  a  certain  number  of  employees  and  exempt  those  below 
a  reasonable  threshold  from  the  stiff  penalties  under  the  current 
environmental  laws,  including  but  not  limited  to  CERCLA.  This 
concept  is  included  in  H.R.  228,  Mr.  Dingell's  legislation,  and  the 
administration's  proposal,  and  deserves  our  serious  consideration. 

Furthermore,  I  am  interested  in  exploring  the  idea  of  treating 
municipally  owned  sites,  so-called  orphan  sites,  which  would  dra- 
matically lessen  the  statute's  burden  on  localities  and  small  busi- 
nesses. We  need  to  do  what  we  can  to  protect  our  entrepreneurs 
and  foster  the  development  of  small  business.  I  look  forward  to 
hearing  from  our  witnesses  about  this  concept  and  hearing  their 
comments  about  the  liability  scheme  in  general. 

I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back. 

The  gentleman  from  Washington  State,  Mr.  White. 

Mr.  White.  Thank  you,  Mr.  Chairman.  I  appreciate  it  very  much. 
I  appreciate  the  fact  that  you  are  holding  these  hearings. 

The  Superfund  issue  is  a  critical  issue  for  our  country,  critical  to 
my  district,  and  it  is  something  that  we  want  to  pay  very  close  at- 
tention to.  You  know,  Mr.  Chairman,  our  Superfund  policy  is  based 
on  the  concept,  and  many  of  us  have  mentioned  it  here  this  morn- 
ing, that  the  polluter  pays,  and  frankly  that  is  a  good  concept.  It 
makes  sense  if  you  can  find  the  person  who  caused  the  pollution. 
I  think  we  all  agree  that  that  person  ought  to  pay  for  it.  But,  like 
many  good  concepts,  it  starts  to  fray  at  the  margin,  and  that  is  the 
problem  that  we  are  facing  here  today. 

Under  our  current  system,  you  can  be  responsible  for  1  percent 
of  the  pollution  on  a  particular  site  and  yet  be  forced  to  pay  100 
percent  of  the  cost  of  cleaning  it  up.  Under  our  current  system,  you 
can  dispose  of  hazardous  substances,  under  government-sanctioned 
practices,  the  government  gives  you  a  seal  of  approval,  then  find 
out  several  years  later  that  even  though  it  is  approved  you  still 
have  to  pay  to  clean  it  up.  The  problem  is  with  the  concept  of  the 
polluter  pays  at  the  margin.  It  is  just  not  fair,  and  in  our  system 
of  government,  when  something  isn't  fair  and  when  it  involves  a  lot 
of  money,  it  leads  to  a  lot  of  litigation,  and  that  is  exactly  what  we 
have  seen  in  the  Superfund  situation.  We  have  spent  a  lot  more 
money  on  litigation  than  we  have  on  cleaning  up  polluted  sites. 

We  had  some  people  from  CRS  in  our  office  yesterday  just  trying 
to  give  us  a  little  indication  of  the  magnitude  of  these  costs.  They 
tell  us  that  there  is  approximately  $900  million  in  transaction  costs 
on  Superfund  spent  every  year  as  compared  to  a  $1.4  billion  appro- 
priation for  the  entire  program.  Now  you  can't  exactly  compare 
those  numbers. 

The  point  is,  we  are  spending  far  more  on  transaction  costs  than 
we  are  on  cleaning  up  polluted  sites,  and  I  think  that  is  a  tragedy 
of  this  law. 

Mr.  Chairman,  the  environment  is  not  a  partisan  issue.  There  is 
not  a  single  person  on  this  committee,  I  dare  say  not  a  single  per- 
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son  in  Congress,  who  doesn't  want  to  clean  up  these  sites.  We  all 
agree  about  that.  But  there  are  some  people  who  perceive  that  the 
status  quo  is  perfect  and  that  any  attack  on  the  status  quo  is  an 
attack  on  an  effort  to  clean  up  the  environment.  I  am  here  to  tell 
you,  Mr.  Chairman,  that  that  is  not  true.  In  fact,  if  we  don't  fix  this 
program,  if  we  don't  improve  the  Superfund  program,  we  are  turn- 
ing our  back  on  our  obligation  to  clean  up  these  sites  around  our 
country. 

I  am  looking  forward  to  hearing  the  testimony.  I  want  to  hear 
the  ideas  of  each  of  these  witnesses.  It  is  imperative  that  we  fix 
this  law  and  get  on  to  cleaning  up  these  sites. 

I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back. 

The  Chair  now  recognizes  the  ranking  member  of  the  subcommit- 
tee, the  gentleman  from  Louisiana,  Mr.  Tauzin. 

Mr.  Tauzin.  I  thank  the  Chair. 

Mr.  Chairman,  the  gentlelady  from  Oregon  has  admonished  us  to 
consider  a  simple  homespun  proposition:  If  you  make  a  mess,  clean 
it  up;  and  that  is  good  advice.  The  problem  with  the  Superfund  law 
we  have  created  is  that  it  goes  way  beyond  the  notion  of,  if  you 
made  a  mess,  clean  it  up.  The  synergistic  effects  of  the  various  re- 
quirements under  Superfund  liability  add  up  to  a  great  deal  more 
than,  if  you  made  a  mess,  clean  it  up.  The  synergistic  effect  of  the 
Superfund  liability  we  have  created  says  that  if  you  made  part  of 
a  mess,  you  may  have  to  clean  it  all  up,  even  though  others  are 
responsible  for  the  great  majority  of  that  mess.  The  synergistic  ef- 
fect of  the  Superfund  bill  we  have  created  is  that  even  if  the  mess 
was  created  years  ago  when  it  was  lawful  to  do  so,  we  are  going 
to  make  you  clean  it  up  to  new  standards  of  liability  today.  It  is 
a  retroactivity  effect. 

The  third  synergistic  effect  of  the  requirements  of  Superfund  is 
that,  if  you  made  a  mess,  you  don't  necessarily  just  have  to  clean 
it  up,  you  have  to  clean  it  up  once,  twice,  several  times,  depending 
upon  who  is  in  charge  at  a  given  moment  and  who  decides  how 
clean  they  want  you  to  clean  it  up. 

Another  synergistic  effect  to  those  requirements  of  Superfund  is 
that  not  only  do  you  have  to  clean  up  your  mess,  but  you  have  to 
spend  incredible  amounts  of  money  just  agreeing  with  the  boss  as 
to  how  much  you  have  to  clean  up  and  how  far  you  have  to  go;  and, 
finally,  even  after  you  clean  up  your  mess,  where  I  grew  up  you 
are  free,  it  is  over,  but  in  our  Superfund  liability,  even  after  you 
clean  up  the  mess,  you  may  be  liable  for  the  rest  of  your  life  and 
into  somebody  else's  life  if  your  company  has  a  life  longer  than 
yours.  Getting  a  final  release  from  liability  is  nearly  virtually  im- 
possible under  the  system  we  have  defined. 

In  short,  it  is  a  combination,  the  synergistic  effects  of  all  these 
requirements  that  have  created  such  a  mess.  Joint  and  several  li- 
ability that  says  you  are  liable  for  somebody  else's  mess,  retroactive 
liability  that  says  you  are  liable  not  just  for  messes  that  you  cre- 
ated that  were  illegally  created,  but  messes  that  perhaps  were  law- 
fully created,  things  that  were  done  that  everybody  considered 
legal  years  ago.  Finally,  you  are  responsible  for  cleaning  up  the 
standards,  who  knows,  who  defines  them,  and  how  many  times  do 
you  have  to  clean  them  up,  and  at  what  cost  and  transaction  cost 
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in  lawyers  and  accountants  and  environmental  engineers  and  God 
knows  what  else  you  have  got  to  go  through  to  get  some  kind  of 
answer,  an  answer  that  is  not  even  final. 

That  indeed  is  a  mess,  and  if  we  have  created  a  mess,  I  would 
say  to  my  friend  from  Oregon,  we  have  created  a  mess  in  the 
Superfund  law  and  it  is  our  responsibility  to  clean  it  up. 

I  hope,  Mr.  Chairman,  through  this  series  of  hearings,  we  will 
take  the  mess  we  created  and  we  will  begin  cleaning  it  up,  we  will 
begin  understanding  the  synergistic  effects  of  these  incredible  re- 
quirements that  make  no  sense,  that  cost  out  a  system  much  more 
than  it  ought  to  cost  out,  and  that  leaves  us  with  more  sites 
uncleaned  because  we  can't  get  around  to  them,  we  simply  spend 
too  much  on  each  given  site. 

Mr.  Chairman,  I  want  to  particularly  commend  testimony  we  are 
going  to  hear  from  CMA  today.  It  is  extraordinary  testimony.  CMA 
is  saying,  in  this  testimony,  we  will  not  be  a  part  of  an  evisceration 
of  this  program;  it  is  too  important.  That  is  good  testimony.  They 
have  also  suggested  to  us  several  ways  to  deal  with  this  awful  mess 
of  retroactive  liability.  Perhaps  caps  on  it  somewhere,  perhaps  just 
associating  costs  differently  depending  on  whether  the  past  activity 
was  lawful  or  unlawful  at  the  time,  perhaps  limiting  retroactivity 
to  a  certain  subset  of  cleanups.  There  are  lots  of  ways  we  can  deal 
with  these  problems.  It  is  not  necessarily  just  black  and  white. 
There  are  many  ways  we  can  create  some  good  synergistic  effects 
out  of  what  I  consider  a  mess  that  we  have  created.  I  can't  wait 
to  help  you  clean  it  up,  Mr.  Chairman. 

Mr.  Oxley.  We  appreciate  the  comments. 

The  Chair  recognizes  the  gentleman  from  Idaho,  Mr.  Crapo. 

Mr.  CRAPO.  Thank  you,  Mr.  Chairman. 

I  had  a  long  speech,  but  everybody  has  given  it.  In  fact,  the  gen- 
tleman from  Louisiana  even  used  the  example  I  was  going  to  use 
about,  if  you  make  a  mess,  clean  it  up. 

Mr.  Oxley.  You  didn't  use  synergy,  though,  in  yours? 

Mr.  Crapo.  No,  I  wasn't  going  to  use  synergy.  What  I  will  do  is, 
I  will  say  I  agree  with  the  comments  that  have  been  made  by  many 
of  the  members  who  have  indicated  their  concerns  with  this  legisla- 
tion. It  is  critical  legislation. 

Commenting  on  the  transaction  costs,  I  have  several  Superfund 
sites  in  my  district,  and  I  have  met  with  those  who  are  trying  to 
work  on  them,  and  it  is  literally  true  that  the  system  we  now  have 
consumes  so  much  of  our  resources  and  transactions  costs  that  it 
is  no  wonder  we  don't  have  any  good  examples  or  very  few  good 
examples  of  real  cleanup. 

You  know,  I  think  for  a  minute  about  what  seems  to  me  the 
automatic  tension  that  always  rises  between  concerns  about  the 
economy  and  concerns  about  the  environment  whenever  we  deal 
with  environmental  legislation,  but  I  refuse  to  accept  the  principle 
that  we  can't  have  a  strong,  vibrant  economy  and  pay  strong  atten- 
tion to  cleaning  up  and  maintaining  a  good  environment. 

I  come  from  Idaho,  where  we  have  beautiful  mountains  and  riv- 
ers and  streams  and  a  great  heritage  of  natural  resources.  I  live 
there  and  my  constituents  live  there  because  of  the  quality  of  life, 
yet  we  also  live  there  because  we  feel  there  is  an  opportunity  to 
have  good  employment  and  to  make  a  living  and  to  work  with  nat- 
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ural  resources  and  to  be  able  to  live  in  the  world  in  which  we  find 
ourselves,  and  I  don't  think  those  two  are  mutually  exclusive.  I 
think  that  what  often  makes  them  so  difficult  to  mesh  is  the  mo- 
rass of  Federal  rules  and  regulations  that  this  Congress  often  cre- 
ates, generates,  or  allows  to  continue  to  exist  without  making  nec- 
essary corrections  to  let  it  be  fixed. 

We  need  to  make  a  fix  in  the  Superfund  legislation  so  we  can  get 
on  with  the  principle  of  cleaning  up  those  messes.  We  need  to  make 
a  fix  in  the  Superfund  legislation  so  that  we  stop  draining  our 
economy  of  needed  resources  that  could  be  used  for  not  only  envi- 
ronmental cleanup  but  for  making  good,  strong,  quality  of  life  ad- 
vances across  the  board.  We  have  got  to  get  on  with  this  business, 
and  I  look  forward  to  the  testimony  today. 

Mr.  OXLEY.  The  gentleman  yields  back  the  balance  of  his  time. 

The  gentleman  from  Virginia,  Mr.  Boucher. 

Mr.  BOUCHER.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
commend  you  on  organizing  this  very  timely  hearing  on  the  impor- 
tant subject  of  Superfund  liability. 

On  that  matter,  I  am  pleased  to  be  joining  with  our  colleague 
from  Michigan,  Mr.  Upton,  in  offering  a  new  approach  to 
Superfund  liability  that  would  repeal  the  present  joint  and  several 
liability  structure  which  has  spawned  more  lawsuits  than  it  has 
cleanups  and  replace  that  structure  with  a  proportional  approach 
to  liability  that  would  impose  liability  on  parties  equal  to  the 
amount  of  damage  that  they  cause  in  relationship  to  other  parties 
at  a  particular  site.  That  approach  would  offer  greater  fairness 
than  the  current  approach  of  joint  and  several  liability,  and  we  also 
think  that  it  would  greatly  reduce  transaction  costs,  because  as  a 
part  of  this  approach  we  would  replace  the  current  litigation  struc- 
ture with  a  greatly  foreshortened  process  in  which  arbitrators  cho- 
sen jointly  by  the  potentially  responsible  parties  would  make,  in 
what  amounts  to  an  administrative  proceeding,  assignments  of  li- 
ability. 

So,  Mr.  Chairman,  I  would  commend  this  approach  to  the  sub- 
committee. I  hope  that  it  will  be  seriously  considered.  I  would  wel- 
come the  comments  of  our  witnesses  this  morning  with  respect  to 
its  merits  or  potential  demerits,  and  I  would  strongly  urge  that  it 
be  the  approach  that  we  take  with  respect  to  prospective  liability 
under  Superfund. 

Let  me  just  say  a  word  about  retroactive  liability  as  well.  I  am 
concerned,  as  I  know  many  of  our  witnesses  this  morning  will  be, 
about  what  is  perhaps  a  unique  characteristic  of  the  Superfund 
law,  and  that  is  that  it  penalizes  conduct  which  was  lawful  at  the 
time  that  it  occurred.  Much  of  the  dumping  that  is  the  subject  of 
today's  retroactive  liability  occurred  at  a  time  and  at  a  place  where 
that  dumping  was  entirely  lawful,  and  yet  when  CERCLA  was  en- 
acted in  the  early  1980's  it  imposed  upon  the  companies  that  en- 
gaged in  that  lawful  dumping  a  liability  and  a  requirement  that 
the  sites  be  cleaned  up,  and  I  think  the  statute  is  unique  among 
Federal  statutes  for  that  effect,  and  I  am  concerned  about  it. 

Having  said  that,  let  me  also  say  that  I  think  there  is  a  practical 
problem  that  has  to  be  addressed  if  retroactive  liability  is  to  be  re- 
pealed, and  that  is  that  the  public  is  very  interested  and  I  think 
has  a  legitimate  expectation  that  the  sites  will  be  cleaned  up,  and 
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if  that  is  not  to  be  done  by  imposing  that  responsibility  on  the  par- 
ties that  caused  the  damage  in  the  first  instance,  then  how  are  we 
to  accomplish  that  result?  It  could  be  accomplished  in  any  of  sev- 
eral ways. 

First  of  all,  we  could  expect  that  whatever  additional  cost  beyond 
the  moneys  that  are  raised  from  the  CERCLA  tax  and  the  funds 
that  are  in  the  trust  fund  that  would  be  required  to  accomplish 
that  cleanup  come  from  the  general  fund.  But  given  the  heightened 
concern  we  have  about  the  Federal  budget  deficit,  I  frankly  think 
it  is  unlikely  that  we  could  look  to  the  general  fund  and  expect  that 
the  government  generally  would  fund  those  costs. 

Another  possible  approach  would  be  an  increase  of  the  CERCLA 
tax  on  the  current  taxpayers  who  pay  it.  But  given  the  political  re- 
alities of  the  day  and  the  antitax  sentiment  that  I  sense  in  this 
Congress,  I  would  frankly  be  very  surprised  if,  over  the  opposition 
of  those  taxpayers,  an  increase  in  that  tax  was  exacted. 

Another  approach  might  be  an  expansion  of  the  CERCLA  tax  to 
a  new  group  of  taxpayers.  But  for  the  same  set  of  reasons  I  rather 
doubt  that  that  approach  would  enjoy  political  success  either.  I  am 
told  that  it  would  take  as  much  as  $1  billion  per  year  in  new  reve- 
nue and  that  the  various  studies  we  will  examine  will  so  conclude 
in  order  to  accomplish  cleanup  of  the  pre- 1987  sites  in  the  event 
that  retroactive  liability  is  repealed. 

So  I  think  the  burden  that  those  who  advocate  a  repeal  of  retro- 
active liability  must  bear  is  to  show  us  from  what  source  those  ad- 
ditional revenues  should  come  or,  if  they  challenge  the  revenue  es- 
timates, to  show  us  on  which  basis  those  estimates  prove  to  be 
wrong. 

I  think  we  probably  can  incur  some  savings  with  new 
prioritization  rules,  with  new  rules  on  remedy  selection,  and  with 
an  accelerated  payment  of  moneys  out  of  the  trust  fund  in  order 
to  accomplish  cleanups,  but  even  with  those  changes  it  is  antici- 
pated that  some  new  revenue,  perhaps  as  much  as  $1  billion  per 
year,  will  be  required.  Where  is  that  going  to  come  from?  How  can 
we  obtain  a  cleanup  of  the  sites  if  we  don't  have  retroactive  liabil- 
ity, and  how  can  we  raise  that  revenue?  Mr.  Chairman,  it  is  a  chal- 
lenging set  of  questions.  I  look  forward  to  exploring  those  with  you 
and  other  members  of  the  committee  and  look  forward  to  the  com- 
ments of  our  witnesses  this  morning. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentleman  from  California,  Mr.  Bilbray. 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  sit  here  and  I  am  sort  of  reminded  of  a  private 
conversation  I  had  with  the  environmental  health  director  of  San 
Diego  County.  He  expressed  to  me  his  frustration  with  the  fact  that 
the  Federal  administration  of  the  Superfund  program  seemed  to  be 
more  aimed  at  having  a  punitive  antibusiness  leaning  rather  than 
a  pro-environmental  leaning,  and,  as  an  environmental  health  di- 
rector, he  felt  very  frustrated  with  the  fact  that  the  environmental 
health  of  the  community  seemed  to  be  second,  if  not  a  poor  third, 
in  the  agenda.  I  think  that  the  issue  of  liability  and  the  punitive 
approach  to  this  is  probably  one  of  the  reasons  why  he  felt  so 
strongly  about  this. 
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Right  now  the  net  effect  of  the  Superfund  process  has  been  to 
waste  an  obscene  amount  of  money  from  the  trust  fund  on  attor- 
neys' fees  and  transaction  costs,  while  attaining  a  miserable  track 
record  of  actual  environmental  cleanup. 

Mr.  Chairman,  I  am  committed,  as  you  are,  to  reforming  this 
program  so  that  we  actually  see  accomplishments  that  reflect  the 
stated  obje  ive,  that  of  protecting  the  public  health  and  the  envi- 
ronment. I  think  it  is  important  for  us  to  realize  that  it  is  not  just 
enough  to  have  created  a  program  that  is  supposed  to  benefit  the 
environment,  spend  a  bundle  of  money  on  it,  and  simply  sit  back 
and  congratulate  ourselves  on  how  environmentally  conscious  we 
are.  Sorry,  guys,  there  is  a  huge  problem  out  there  with  this  men- 
tality, not  the  least  of  which  is  the  fact  that  under  the  existing 
Superfund  the  environment  itself  is  not  benefiting,  only  so-called 
environmental  and  government  attorneys. 

Those  of  us  in  this  room  today  who  are  participating  need  to  offer 
a  perspective  of  moving  forward  to  clean  up  the  environment.  We 
need  to  interject  common  sense  into  this  obvious  problem.  I  look 
forward  to  the  testimony,  Mr.  Chairman,  and  I  would  like  to  just 
remember  and  be  reminded  that  there  are  environmental  health  di- 
rectors all  over  this  country  who  want  to  participate  with  the  Fed- 
eral Government  in  protecting  the  public  and  protecting  the  envi- 
ronment. They  are  just  really  sick  and  tired  of  always  attacking  the 
private  sector  rather  than  working  for  the  protection  of  the  general 
public  and  the  environment,  and  I  think  that  with  the  right 
changes  we  can  modify  this  law  and  make  it  truly  an  environ- 
mental law,  not  an  antibusiness  regulation. 

Thank  you,  Mr.  Chairman. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  Chair  now  recognizes  the  ranking  member  of  the  full  com- 
mittee, the  gentleman  from  Michigan,  Mr.  Dingell. 

Mr.  Dingell.  Mr.  Chairman,  thank  you  for  recognizing  me.  Mr. 
Chairman,  I  ask  unanimous  consent  that  my  full  opening  state- 
ment be  put  in  the  record. 

Mr.  Oxley.  Without  objection,  and  all  of  the  members'  opening 
statements  will  be  made  a  part  of  the  record. 

Mr.  Dingell.  Thank  you,  Mr.  Chairman. 

My  comments  are  briefly,  first,  to  commend  you  for  holding  this 
hearing.  I  believe  that  it  is  extremely  important  that  we  go  into  the 
questions  of  Superfund.  I  believe  that  it  is  extremely  important 
that  we  set  about  correcting  the  obvious  failures  in  that  process. 

As  you  will  recall,  this  has  been  a  matter  which  the  Oversight 
Subcommittee  when  I  was  the  chairman  of  it,  complained  on  many 
occasions.  We  had  a  number  of  hearings  about  the  inadequacies  of 
the  administration  and  about  the  basic  failures  and  the  structural 
failures  which  were  built  into  Superfund  law  which  defied  even  the 
best  of  administrations.  I  believe  that  these  are  matters  which 
have  to  be  corrected  because  it  is  intolerable  that  we  would  spend 
so  much  money  on  litigation,  so  little  money  on  cleanup.  So  much 
time  has  been  dissipated  and  wasted,  and  so  little  accomplishment 
generally  can  be  observed  in  what  we  have  done. 

It  is  my  view  that  major  steps  could  be  taken  to  address  these 
matters  and  can  be  done  in  keeping  with  an  overall  reform  of  the 
Superfund. 
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My  colleagues  who  worked  with  me  when  we  were  working  on 
that  legislation  will  recall  how  difficult  the  conference  was  and  how 
difficult  it  was  to  achieve  a  sensible  package  of  legislation  on  that, 
and  that  we  finally  culminated  with  the  agreement  on  which  few, 
if  any,  were  satisfied. 

Regrettably,  at  the  time  that  that  piece  of  legislation  was  before 
the  body,  the  American  industry  did  not  seem  to  care  very  much 
about  Superfund,  and  assembling  them  to  work  out  the  mechanism 
for  addressing  an  intelligent  piece  of  legislation  and  an  intelligent 
culmination  of  the  particular  fight  over  Superfund  was  enormously 
difficult. 

I  want  to  particularly  commend  the  Chemical  Manufacturers  As- 
sociation for  their  testimony  and  for  their  desire  to  participate  in 
a  constructive  manner  in  this  business  before  us.  That  is  the  kind 
of  thing  which  is  desperately  needed  as  we  go  forward  in  a  difficult 
piece  of  legislation. 

I  want  to  make  it  very  clear,  while  there  are  situations  which  are 
wrong  from  the  standpoint  of  administration  and  while  there  are 
gross  defects  in  the  basic  legislation,  the  basic  idea  of  a  cleanup  of 
hazardous  waste  sites  is  an  extremely  important  and  desirable  one 
from  the  standpoint  of  the  public  interest.  It  is  my  hope  that  as  we 
go  forward,  Mr.  Chairman,  we  will  address  the  problem  from  the 
standpoint  of  seeing  to  it  that  we  do  what  is  necessary  to  achieve 
very  important  public  purposes:  first,  of  cleanup;  second,  cleanup 
which  is  conducted  responsibly,  which  is  conducted  expeditiously, 
and  which  is  conducted  fairly  with  regard  to  the  concerns  of  all — 
industry  and  business  and  the  public  at  large — and  which  reflects 
not  only  our  concern  about  jobs  but  also  our  concern  about  preserv- 
ing, protecting,  and  restoring  the  environment  which  has  been  very 
much  deteriorated  by,  unfortunately,  practices  in  the  area  of  chemi- 
cal and  other  waste  disposal. 

Mr.  Chairman,  thank  you  for  recognizing  me.  I  yield  back  the 
balance  of  my  time. 

[The  prepared  statement  of  Hon.  John  D.  Dingell  follows:] 

Prepared  Statement  of  Hon.  John  D.  Dingell,  a  Representative  in  Congress 
From  the  State  of  Michigan 

Chairman  Oxley,  I  commend  you  for  holding  this  hearing.  Liability  and  financing 
issues  are  perhaps  the  most  critical  in  terms  of  fashioning  appropriate,  fair,  and  ef- 
fective legislative  reform  of  Superfund  because  many  other  areas  are  affected  by  and 
follow  from  policy  decisions  on  these  basic  questions. 

This  Committee  has  taken  the  lead  in  reforming  Superfund.  Last  Congress,  we 
unanimously  reported  a  bill  that  included  important  changes  in  allocating  respon- 
sibility for  cleanups,  improving  the  cost-effectiveness  of  cleanups,  and  reducing 
transaction  costs.  Unfortunately,  that  effort  fell  short  in  the  waning  days  of  the 
Congress.  I  would  hope  that  we  can  build  on  the  true  bipartisan  effort  we  began 
last  Congress. 

The  Superfund  program  is  in  need  of  repair.  The  transaction  costs  associated  with 
the  program  are  disproportionate  to  the  amounts  actually  spent  for  cleanup.  But  I 
believe  few,  if  any,  Members  of  this  Committee  believe  the  program  should  be  abol- 
ished. Neither  should  we  fashion  legislation  based  on  extreme  anecdotes  that  fail 
to  reflect  values  of  the  program,  that  exacerbate  the  very  problems  we  are  trying 
to  solve,  that  punish  those  who  have  acted  responsibly  to  correct  conditions  that 
threaten  health  and  the  environment,  or  that  reward  those  who  have  acted 
recalcitrantly  or  even  criminally. 

I  stand  ready  to  work  with  all  Members  of  the  Committee  to  enact  sensible  and 
lasting  reforms  of  this  program.  As  with  last  year's  effort,  I  remain  committed  to 
work  in  a  cooperative  and  bipartisan  manner.  But  I  have  to  wonder  if  there  is  any 
similar  sentiment  from  the  other  side  of  this  great  room  when  I  read  in  yesterday's 
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press  that  leaders  of  this  Committee  already  have  written  to  the  Appropriations 
Committee  indicating  that  "we,  the  authorizing  committees — must  comprehensively 
reform  the  current  Superfund  liability  system,  including  a  repeal  of  retroactive  li- 
ability." 

I  reiterate  that  legislative  reform  of  Superfund  is  needed.  I  applaud  the  Chairman 
for  taking  steps  to  enact  responsible  and  fair  legislation.  But  if  a  deliberate,  consid- 
ered, and  bipartisan  approach  is  desired  to  accomplish  that  goal,  a  far  different  ap- 
proach should  be  taken. 

Mr.  Oxley.  The  gentleman  yields  back. 

The  gentleman  from  Michigan,  Mr.  Upton. 

Mr.  Upton.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  one  of  the  biggest  failures  of  the  last  Congress 
was  the  inability  to  pass  comprehensive  legislation  dealing  with 
Superfund.  Particularly  tragic  was  that  that  legislation  passed  in 
this  committee  on  a  recorded  vote  43-0,  and  yet  we  were  unable 
to  get  the  bill  through  the  House  and  to  the  Senate. 

Mr.  Chairman,  all  of  us  know  bad  examples  of  how  the 
Superfund  is  not  working,  and  I  want  to  share  just  the  latest  one 
that  I  was  made  aware  of  only  this  week.  One  of  my  constituents 
received  from  a  Washington  lawyer  representing  certain  cleanup 
settlers  on  a  site  in  Indiana,  and  the  letter  is  the  opening  move- 
ment of  a  contribution  suit  authorized  under  section  113(f)  of  the 
Superfund  law.  This  letter  declares  that  newly  discovered  docu- 
ments implicate  my  constituent  in  a  Superfund  site  and  that  their 
share  of  the  damage  amounts  to  several  thousand  dollars.  The  let- 
ter goes  on  to  say  that  if  you  do  not  settle  on  or  before  June  27 
of  this  year,  the  amount  sought  in  litigation  will  be  substantially 
greater  than  the  amount  demanded  therein. 

Now  what  did  they  do?  Well,  my  constituent  and  hundreds  oth- 
ers that  were  sent  literally  some  60  pages  with  812  different  par- 
ties, recycled  oil,  and  rather  than  throwing  it  out  in  the  backyard 
or  dispensing  it  somehow,  they  paid  someone  to  take  care  of  it,  and 
15  years  later  they  get  this  wonderful  notice  to  pay  somewhere  be- 
tween $1,500  and  $41,000.  Much  of  it  goes  to  lawyers'  fees  to  try 
and  resolve  this. 

Now,  I  would  note,  Mr.  Chairman,  that  the  EPA  has  nothing  to 
do  with  this.  In  fact,  they  have  tried  hard  to  prevent  these  type  of 
shotgun  suits.  But  it  was  encouraged  by  the  present  Superfund 
law,  and  that  has  got  to  change.  That  was  not  what  the  Congress 
intended  back  then,  and  I  have  got  to  believe  that  we  on  this  panel 
can  fix  it  to  be  right. 

I  have  introduced  legislation  in  this  Congress  so  that  we  can  get 
the  program  back  on  track,  and  whether  it  is  my  legislation  intro- 
duced with  Mr.  Tauzin  which  deals  with  innocent  parties  or  Mr. 
Boucher — he  explained  it  a  little  bit  earlier  this  morning  with  re- 
gard to  the  liability  standards  and  proportional  liability — those 
things  have  to  be  part  of  the  process,  and  I  would  hope  that  we 
could  include  that  as  legislation  that  passes  through  this  sub- 
committee. 

Mr.  Chairman,  I  commend  you  for  your  efforts  not  only  this  year 
but  in  the  last  Congress  as  well,  and  I  yield  back  the  balance  of 
my  time. 

Mr.  Oxley.  The  gentleman  yields  back. 

Are  there  other  members  seeking  recognition  for  an  opening 
statement?  The  gentleman  from  Illinois? 
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Mr.  Rush.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  also  want  to  commend  you  for  this  hearing.  I 
am  particularly  interested  in  some  of  the  aspects  as  it  relates  to 
the  dry  cleaning  industry,  and  I  want  to  again  commend  you  for 
these  hearings. 

I  yield  back  the  balance  of  my  time. 

[The  prepared  statements  of  Hon.  Paul  E.  Gillmor,  and  Hon. 
Greg  Ganske  follow:] 

Prepared  Statement  of  Hon.  Paul  E.  Gillmor,  a  Representative  in  Congress 

From  the  State  of  Ohio 

Mr.  Chairman,  the  other  day  I  was  walking  through  the  Capitol  and  noticed  one 
of  the  many  school  groups  that  was  touring  the  facilities  here.  They  were  musing 
at  the  "frieze"  in  the  Capitol  Rotunda  and  all  the  wonderful  achievements  this  coun- 
try has  brought  forth.  We  truly  have  been  fortunate  that  ours  is  a  country  of  think- 
ers, inventors,  and  highly  motivated  people.  And  surprisingly  enough,  they  all  would 
be  liable  as  Potentially  Responsible  Parties  under  Superfund. 

Yes,  even  though  many  of  these  people  are  dead  or  advanced  in  age,  they  would 
probably  have  lawyers  hired  to  fight  off  the  reams  of  litigation  every  Superfund  li- 
ability case  engenders.  Many  of  these  great  do-ers  needed  other  small  parts  to  make 
their  inventions  become  reality.  So  if  it  was  not  the  invention  itself  that  dragged 
these  people  into  Superfund's  unforgiving  web,  it  would  have  been  the  small,  out 
important  piece  that  made  a  diagram  a  breakthrough. 

I  look  no  further  than  Thomas  Edison,  the  father  of  the  light  bulb.  Mr.  Edison's 
birthplace  is  in  my  district  in  Milan,  Ohio  and  probably  would  have  to  be  liquidated 
to  meet  the  costs  of  his  liability  under  Superfund.  I  cannot  conceive  the  years  of 
productivity  this  country  would  have  missed  without  this  innovation.  To  be  sure, 
though,  the  disposals  and  clean-ups  of  Mr.  Edison's  many  near  misses  or  flat  out 
blunders  would  make  him  a  prime  Superfund  villain. 

Alexander  Graham  Bell  is  another  inventor  who  would  be  dragged  into  this  mess. 
Had  it  not  been  for  him,  the  entire  telecommunications  debate  that  this  committee 
is  having  would  be  moot.  This  history-changer  was  made  possible  because  Bell  need- 
ed help  because  he  spilled  acid  on  himself.  Had  he  dumped  any  into  the  soil  or  im- 
properly thrown  away  the  rags  he  used  to  clean  himself  off,  he  would  be  another 
Superfund  casualty.  History  would  have  recorded  him  as  saying,  "Alfred,  come 
quickly,  I'm  going  to  become  a  PRP  and  you're  going  down  with  me. 

While  we  would  go  on  endlessly  about  this  topic,  from  inventions  leading  to 
manned  space-flight,  to  the  polio  vaccine,  to  the  first  cars  that  were  on  our  roads, 
the  common  thread  is  that  Superfund  would  have  been  the  final  punctuation  on 
their  sentences  in  history.  We  should  not  be  a  nation  of  environmentally-irrespon- 
sible automatons,  we  should  also  not  be  a  country  afraid  to  follow  our  dreams  and 
ideas  because  we  could  wind  up  being  sued  for  them. 

Mr.  Chairman,  I  commend  you  for  holding  this  hearing  on  this  important  subject. 
Liability  reform  is  the  lynch-pin  to  making  inventors  invent,  sites  get  cleaned-up, 
and  moving  our  country  forward.  Our  witnesses  testimony  today  is  important  be- 
cause they  will  give  us  the  keys  to  making  hazardous  waste  clean-up  more  manage- 
able and  I  eagerly  anticipate  their  input.  It  is  my  hope,  that  when  all  is  said  and 
done,  and  I  walk  through  the  Brumidi  Corridors  with  my  son  in  15  years,  the  walls 
show  pictures  of  great,  new  American  inventions,  not  lawyers,  EPA  officials,  and 
Superfund  sites. 


Prepared  Statement  of  Hon.  Greg  Ganske,  a  Representative  in  Congress 
From  the  State  of  Iowa 

Thank  you  Mr.  Chairman.  This  is  the  fifth  hearing  on  the  issue  of  Superfund  re- 
form. There  is  a  common  theme  among  witnesses  testifying  before  the  Subcommit- 
tee. Superfund  is  broken.  It  has  become  a  morass  of  legal  claims  and  litigation.  It 
is  not  effective  in  accomplishing  the  critical  goal  of  cleaning  hazardous  waste  sites 
listed  on  the  National  Priorities  List  (NPL)  quickly  and  efficiently. 

Between  30  percent  and  40  percent  of  the  costs  associated  with  this  program  go 
towards  litigation.  Let  me  repeat  that  another  way.  Between  30  and  40  cents  out 
of  each  dollar  used  for  remediation  and  clean-up  goes  toward  legal  fees  and  trans- 
action costs.  It  is  disgraceful  that  the  government  has  foisted  such  a  system  upon 
the  public. 
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If  the  members  of  the  committee  recall,  there  was  a  great  deal  of  name  calling 
and  accusations  from  the  other  side  of  the  aisle  made  about  risk  analysis  and  cost 
benefit  analysis  as  nothing  more  than  a  lawyer  full  employment  measure.  Frankly, 
I  can  think  of  no  better  lawyer  full  employment  measure  crafted  and  passed  by 
those  very  members  when  they  were  in  the  majority  than  CERCLA  and  SARA. 

Today  we  will  hear  a  variety  of  testimony  on  the  topic  of  liability  reform.  I  think 
everyone  will  agree  that  this  stands  to  be  the  most  interesting  and  perhaps  conten- 
tious hearing  we  face  on  Superfund  reform.  In  no  other  area  of  Superfund,  will  you 
find  such  a  wide  variety  of  opinions  and  beliefs  on  the  course  reform  should  take. 
And  though  passions  run  deep  and  we  may  disagree  with  the  opinions  and  views 
offered  here  today,  I  am  sure  that  the  hearing  will  be  marked  by  civility,  deep  inter- 
est, and  thoughtful  questions. 

I,  for  one,  will  be  interested  to  hear  what  our  panelists  believe  to  be  the  pluses 
and  minus  of  last  years  legislation.  How  can  we  better  clarify  the  remediation  and 
clean-up  share  allocation  among  Potentially  Responsible  Parties  (PRP's)?  How  can 
we  best  integrate  into  a  comprehensive  reform  measure  the  lender  liability,  munici- 
pal liability  and  small  business  liability  reform  measures  that  moved  through  the 
House  last  Congress?  How  should  we  address  the  issue  of  retroactive  liability?  If 
the  Committee  decides  to  move  forward  with  repeal  what  should  be  the  effective 
date,  date  of  enactment,  1987  as  some  reformers  suggest,  or  1980,  the  date  CERCLA 
was  passed?  How  do  we  address  the  question  of  fairness  between  PRP's  that  have 
already  been  forced  under  retroactive  liability  to  remediate  sites  versus  those  busi- 
nesses granted  statutory  relief?  And  how  should  the  Committee  proceed  with  the 
reauthorization  of  the  Trust  Fund? 

Mr.  Chairman,  I  was  very  pleased  with  the  make-up  of  the  panels  today.  I  know 
that  the  testimony  we  will  hear  will  be  invaluable  as  we  move  forward  with 
Superfund  reform.  Thank  you,  and  I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back,  and  we  will  now  call  our 
first  panel,  if  they  would  come  forward:  Mr.  J.L.  "Jim"  Williams, 
controller  for  Stamas  Yacht  in  Tarpon  Springs,  Florida;  Mr.  Martin 
Yee  from  White  Spur  Cleaners,  El  Paso,  Texas;  Mr.  Richard 
Leavitt,  president  of  Chelsea  Clocks,  Chelsea,  Maine. 

Is  that  Chelsea,  Maine  or  Chelsea,  Massachusetts? 

Mr.  Leavitt.  Massachusetts. 

Mr.  Oxley.  That  is  what  I  thought. 

And  Dr.  Robert  Hahn,  resident  scholar  for  the  American  Enter- 
prise Institute. 

Mr.  Tauzin.  Mr.  Chairman. 

Mr.  Oxley.  The  gentleman  from  Louisiana. 

Mr.  Tauzin.  I  think  it  is  also  important  that  we  announce  that 
we  agreed  today  that  the  second  panel  of  administration  witnesses 
will  be  postponed,  and  we  will  hold  a  separate  hearing  with  admin- 
istration officials  at  a  later  date.  Is  that  correct? 

Mr.  Oxley.  That  is  correct,  and,  protecting  the  rights  of  the  mi- 
nority who  have  requested  a  second  hearing,  the  Chair  accedes  to 
that  request,  and  with  that  we  will  begin  our  testimony  with  Mr. 
Williams. 

STATEMENTS  OF  J.L.  "JIM"  WILLIAMS,  CONTROLLER,  STAMAS 
YACHT;  MARTIN  YEE,  WHITE  SPUR  CLEANERS,  AND  ON  BE- 
HALF OF  SMALL  BUSINESS  FABRIC  CARE  SUPERFUND  COA- 
LITION; RICHARD  F.  LEAVITT,  PRESIDENT,  CHELSEA 
CLOCKS  CO.;  AND  ROBERT  W.  HAHN,  RESIDENT  SCHOLAR, 
AMERICAN  ENTERPRISE  INSTITUTE 

Mr.  Williams.  With  me,  not  introduced,  is  John  Stamas,  oper- 
ations manager  and  the  owner  of  the  family  of  Stamas  Yachts. 

Mr.  Chairman  and  other  distinguished  members  of  the  sub- 
committee, we  want  to  thank  this  committee  for  the  opportunity 
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you  have  given  us  to  tell  our  story  of  involvement  with  the 
CERCLA  liability  issue  as  it  pertains  to  Superfund  sites. 

Stamas  Yacht,  Incorporated,  is  a  privately  owned  family  corpora- 
tion started  in  1952  at  the  same  current  location  in  Tarpon 
Springs,  Florida,  with  a  couple  of  new  buildings  built  in  1968  and 
1972.  Stamas  started  building  wooden  boats  at  that  time  and  built 
some  of  the  first  ski  boats  for  Cypress  Gardens  and  the  glass  bot- 
tom boats  for  Silver  Springs.  We  also  built  large  commercial  fishing 
boats  throughout  the  1950's. 

In  1960  Stamas  converted  our  operation  entirely  to  the  manufac- 
turing of  fiberglass  boats.  Polyester  resin  is  a  major  component  in 
the  manufacture  of  fiberglass  boats.  Resin  used  in  the  production 
of  fiberglass  boats  was  purchased  from  W.R.  Grace  Company  in  55- 
gallon  drums.  As  a  drum  would  get  close  to  being  empty,  a  new 
drum  would  be  opened  and  the  residue  from  the  spent  drum  would 
be  drained  into  the  new  one.  This  was  done  in  order  not  to  waste 
valuable  raw  materials.  The  empty  drums  would  be  stacked  out- 
side. 

In  1961  we  were  approached  by  Bay  Drums  Company,  a  totally 
independent  drum  recycler  company.  They  would  send  a  truck  over 
once  a  month  and  would  purchase  all  of  our  empty  drums  at  a  cost 
of  $1.25  a  drum.  The  records  show  that  Stamas  Yachts  sold  about 
1,500  drums  to  Bay  Drums  between  1961  and  1967. 

In  September  1983  EPA  conducted  an  initial  investigation  of  the 
Bay  Drums  sites  located  on  State  Road  574  near  Brandon,  Florida, 
east  of  Tampa.  The  site  was  finalized  on  EPA's  National  Priorities 
List  in  1986.  During  the  period  of  1986  through  1989,  due  to  mini- 
mal records  available  pertaining  to  Bay  Drums,  only  approximately 
100  potentially  responsible  parties  were  identified  and  notified  of 
their  involvement  in  this  Superfund  site. 

While  excavating  on  the  property  in  1989,  buried  drums  were 
discovered  containing  some  of  the  old  records  of  Bay  Drum,  includ- 
ing the  checkbook  stubs  that  they  found  in  the  drums  from  1961 
to  1967.  In  1991  Stamas  Yacht  was  identified  and  notified  by  the 
EPA  that  we  were  a  PRP  to  the  Bay  Drum  site  located  in  Tampa, 
Florida,  and  that  there  would  be  a  meeting  between  the  PRP's  and 
Mr.  Robert  Caplan  of  the  EPA  to  be  held  in  Tampa  and  that  as  a 
PRP  we  should  attend. 

We  attended  the  meeting  to  let  Mr.  Caplan  know  that  the  drums 
that  Bay  Drums  purchased  from  Stamas  were  empty  ones.  We 
were  told  that  unless  we  had  documentation  from  the  1960's  to 
prove  that  the  drums  were  triple  rinsed,  the  fact  that  they  were 
empty  did  not  matter.  Mr.  Caplan  stated  at  this  time  he  estimated 
the  cost  to  the  Bay  Drums  cleanup  effort  would  be  in  the  $25  to 
$35  million  range.  We  were  then  told  by  Mr.  Caplan  that  if  we 
were  not  part  of  the  PRP  group  that  settled  with  EPA,  we  were 
subject  to  paying  triple  damages  if  the  EPA  or  the  official  PRP 
group  came  after  us  for  reimbursement. 

In  talking  to  some  of  the  many  lawyers  that  were  at  the  meeting, 
we  were  told  that  we  had  better  join,  as  the  EPA  basically  had  un- 
limited power  to  do  whatever  they  wanted  even  if  we  were  innocent 
of  any  wrongdoing.  At  that  time  we  were  so  intimidated  that  we 
paid  the  $2,500  to  stay  in  the  paper  loop  so  that  we  could  keep 
abreast  of  what  was  to  transpire. 
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To  date,  Stamas  has  paid  out  a  total  of  $19,105.  The  Bay  Drum 
PRP  group  wants  us  to  immediately  pay  an  additional  $27,500  and 
sign  consent  documents  and  other  documents  for  the  liability,  and 
that  is  the  current  documents  that  they  just  sent  us.  If  we  did  this, 
they  would  be  expecting  an  additional  $50,000  shortly  for  operating 
funds.  It  looks  as  though  Stamas  would  end  up  paying  out  between 
$175,000  to  $450,000  if  we  are  coerced  into  going  along  with  what 
the  EPA  expects. 

Gentlemen,  in  all  fairness,  how  can  a  small  company  like  Stamas 
be  held  responsible  for  actions  taken  30  years  ago  that  were  at  that 
time  legal,  particularly  when  this  action  is  by  another  company, 
Bay  Drums,  Incorporated?  The  requirement  to  triple  wash  an 
empty  drum  and  to  be  responsible  for  the  life  of  that  drum  to  its 
grave  was  not  required  by  any  regulation  at  that  time. 

When  these  drum  recyclers  would  come  by  to  pick  up  drums, 
they  were  insistent  that  they  would  always  be  empty  because  of 
weight  for  their  own  convenience.  Stamas  Yachts  has  always  ad- 
hered to  any  government  regulations  which  are  required  in  our 
company  operations.  Currently  we  are  being  forced  to  incur  addi- 
tional costs  by  removing  storage  tanks  because  they  do  not  meet 
current  specifications,  changing  our  lamination  building  to  meet 
some  new  building  code  regulations,  and,  the  biggest  mistake  of  all, 
in  the  1980's  the  EPA  forced  us  to  remove  all  of  our  safety  trash 
drums  that  we  fill  with  water  and  located  throughout  the  plant  for 
submerging  any  product  which  may  produce  heat,  spontaneous 
combustion,  or  fire  of  any  nature.  As  a  result  of  this  action,  in 
March  1990,  a  discarded  cleaning  rag  in  a  cardboard  box  caused  a 
fire  destroying  five  large  boats  and  half  of  our  main  assembly 
plant. 

Mr.  Oxley.  Would  you  summarize,  Mr.  Williams. 

Mr.  Williams.  Yes.  Stamas  Yachts  is  a  highly  respected  boat 
company  and  builds  quality  yachts.  Throughout  the  history  of  our 
company  we  have  always  maintained  excellent  benefits  for  our  em- 
ployees with  completely  paid  medical  life  insurance,  profit  sharing, 
and  offered  a  sate  working  environment  as  we  enjoy  an  excellent 
experience  rate  in  our  workmen's  comp  rating. 

Because  we  sell  boats,  our  business  is  very  cyclical,  with  good 
times  bringing  enough  capital  to  keep  us  in  business  through  the 
bad  years.  To  pay  out  the  kind  of  money  the  EPA  expects,  we 
might  as  well  close  our  doors  and  lay  off  the  75  employees  that  we 
currently  employ. 

We  thank  you  for  the  opportunity  to  appear  here  today,  and  we 
would  be  glad  to  answer  any  questions  that  you  may  have.  Thank 
you. 

[The  prepared  statement  and  attachment  of  J.L.  "Jim"  Williams 
follow:] 

Prepared  Statement  of  J.  L.  "Jim"  Williams,  Controller,  Stamas  Yacht,  Inc. 

Dear  Chairman  and  Members  of  the  Subcommittee:  We  want  to  thank  this  com- 
mittee for  the  opportunity  you  have  given  us  to  tell  our  story  of  involvement  with 
CERCLA  liability  issue  as  it  pertains  to  Superfund  Sites. 

Stamas  Yacht,  Inc  is  a  privately  owned  family  corporation,  started  in  1952,  at  the 
same  current  location  in  Tarpon  Springs,  FL.  (with  a  couple  of  new  buildings  built 
in  1968  and  1972).  Stamas  started  building  wooden  boats  at  that  time  and  built 
some  of  the  first  ski  boats  for  Cypress  Gardens  and  glass  bottom  boats  for  Silver 
Springs.  We  also  built  large  commercial  fishing  boats  throughout  the  fifties.  In  1960. 
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Stamas  converted  our  operation  entirely  to  the  manufacturing  of  fiberglass  boats 
only.  Polyester  resin  is  a  major  component  of  the  manufacture  of  fiberglass  boats. 
Resin  used  in  the  production  of  the  fiberglass  boats  was  purchased  from  W.R.Grace 
Company  in  55  gallon  drums.  As  a  drum  would  get  close  to  being  empty,  a  new 
drum  would  be  opened  and  the  residual  from  the  spent  drum  would  be  drained  into 
the  new  one.  This  was  done  in  order  not  to  waste  valuable  raw  materials.  The 
empty  drums  would  be  stacked  outside.  In  1961  we  were  approached  by  Bay  Drum 
Company,  a  totally  independent  drum  recycling  company.  Bay  would  send  a  truck 
over  once  a  month  and  would  purchase  all  of  our  empty  drums  at  a  cost  of  approxi- 
mately $1.25  a  drum.  The  records  show  that  Stamas  Yacht  sold  about  1500  drums 
to  Bay  between  1961  and  1967. 

In  September  of  1983,  EPA  conducted  an  initial  investigation  of  the  Bay  Drums 
Site  located  on  State  Rd  574  near  Brandon,  FL.  East  of  Tampa,  FL.  The  Site  was 
finalized  on  EPA's  National  Priorities  List  (NPL)  in  1986. 

During  the  period  of  1986  through  1989,  due  to  minimal  records  available  pertain- 
ing to  Bay  Drums,  Inc.,  only  approximately  100  potentially  responsible  parties 
(PRP's)  were  identified  and  notified  of  their  involvement  in  this  Superfund  Site. 
While  excavating  on  the  property  in  1989,  buried  drums  were  discovered  containing 
some  of  the  old  records  of  Bay  Drums  including  checkbook  stubs  from  1961  through 
1967.  In  1991  Stamas  Yacht  was  identified  and  notified  by  the  EPA  that  we  were 
a  PRP  to  the  Bay  Drum  Site  located  in  Tampa,  Florida,  and  that  there  would  be 
a  meeting  between  the  PRP's  and  Mr.  Robert  Caplin,  of  the  EPA  to  be  held  in 
Tampa,  and  that  as  a  PRP  we  should  attend.  We  attended  the  meeting  to  let  Mr. 
Caplin  know  that  the  drums  that  Bay  Drums  bought  from  Stamas  were  empty  ones. 
We  were  told  that  unless  we  had  documentation  from  the  60's  to  prove  that  the 
drums  were  triple  rinsed,  the  fact  that  they  were  empty  didn't  matter.  Mr.  Caplin 
stated  that  at  this  time  he  estimated  the  cost  of  the  Bay  Drums  Site  cleanup  efforts 
would  be  in  the  twenty-five  to  thirty-five  million  dollar  range.  We  were  then  told 
by  Mr.  Caplin  that  if  we  weren't  a  part  of  the  PRP  group  that  settled  with  the  EPA, 
we  were  subject  to  paying  triple  damages — if  the  EPA  or  the  official  PRP  group 
came  after  us  for  reimbursement.  In  talking  to  some  of  the  lawyers  that  were  at 
the  meeting  we  were  told  that  we  better  join,  as  the  EPA  basically  had  unlimited 
power  to  do  whatever  they  wanted,  even  if  we  were  innocent  of  any  wrong  doing. 

At  that  time  we  were  so  intimidated  that  we  paid  $2,500  to  stay  in  the  paper  loop 
so  that  we  could  keep  abreast  of  what  was  to  transpire.  To  date  Stamas  has  paid 
out  a  total  of  $19,105.  The  Bay  Drums  PRP  group  wants  us  to  immediately  pay  an 
additional  $27,500  and  sign  consent  decrees  and  other  documents.  If  we  did  this 
they  will  be  expecting  an  additional  $50,000.  shortly.  It  looks  as  though  Stamas 
would  end  up  paying  out  between  $175,000  to  $450,000  if  we  are  coerced  into  going 
along  with  what  the  EPA  expects. 

Gentlemen,  in  all  fairness,  how  can  a  small  company  like  Stamas  be  held  respon- 
sible for  actions  taken  thirty  years  ago  that  were,  at  that  time,  legal?  Particularly, 
when  this  action  is  by  another  company,  Bay  Drums,  Inc.  The  requirement  to  triple 
wash  an  empty  drum  and  to  be  responsible  for  the  life  of  that  drum  to  its  grave 
was  not  required  by  any  regulation  of  that  time.  When  these  drum  recyclers  would 
come  by  to  pick  up  drums  they  were  insistent  that  they  always  be  empty  because 
of  weight  for  their  own  convenience. 

Stamas  Yacht  has  always  adhered  to  any  government  regulations  which  are  re- 
quired in  our  company  operations.  Currently  we  are  being  forced  to  incur  additional 
cost  by  removing  storage  tanks  because  they  do  not  meet  current  specifications, 
changing  our  lamination  building  to  meet  some  new  building  code  regulations,  and 
the  biggest  mistake  of  all:  in  the  mid  80's  the  EPA  forced  us  to  remove  all  of  our 
safety  trash  drums  that  we  filled  with  water  and  located  throughout  the  plant  for 
submerging  any  product  which  may  produce  heat,  spontaneous  combustion  or  fire 
of  any  nature.  As  a  result  of  this  action,  in  March  of  1990  a  discarded  cleaning  rag 
in  a  cardboard  box  caused  a  fire  destroying  five  large  boats  and  half  of  our  main 
assembly  plant.  The  cost  of  this  disaster  was  in  excess  of  $600,000,  mostly  covered 
by  insurance. 

Stamas  Yacht  is  a  highly  respected  boat  company  and  builds  quality  yachts. 
Throughout  the  history  of  our  company  we  have  always  maintained  excellent  bene- 
fits for  our  employees  with  completely  paid  medical  and  life  insurance,  profit  shar- 
ing in  good  and  bad  times  alike,  and  offered  a  safe  working  environment  as  we  enjoy 
a  excellent  experience  rate  in  our  workmans  compensation  rating.  Because  we  sell 
pleasure  boats  our  business  is  very  cyclical,  with  good  times  bringing  in  enough  cap- 
ital to  keep  us  in  business  through  the  bad  years.  To  pay  out  the  kind  of  money 
the  EPA  expects,  we  may  as  well  close  our  doors  and  lay  off  the  75  employees  that 
we  currently  employ 
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We  thank  you  for  the  opportunity  to  appear  here  today  and  will  be  glad  to  answer 
any  questions  that  you  may  have. 

BAY  DRUMS  HISTORY— April  28.  1995 
LOCATION  South  of  State  Rd  574.  [/»  mile  west  of  Falkenburg  Road  The  Site  is  approximately  14  8  acres. 

July  1   1952    Stamas  Yacht  started  in  business  Duildmg  wooden  Boats.  14  ft  thru  65  ft 

January  1960  Stamas  Yacht  converted  our  operations  entirely  to  the  manufacturing  of  fiberglass  Doats  only. 

January  1960  Benme  Genuardi  operating  as  Bay  Drums  began  buying  empty  drums  from  Stamas  Yacht  for  re- 
conditioning ano  resale 

April  17   1974   Bay  Drums  was  sold  to  Tampa  Steel  Drums,  inc 

Tampa  Steel  Drum  useo  the  same  reconditioning  facilities  and  washwater  ponds  as  Bay  Drum 

May  30.  1978  Benme  and  Lenore  Genuardi  received  title  to  property  by  foreclosure  action  and  resumed  oper- 
ations on  the  site.  Bay  Drums  payroll  records  indicate  that  operation  terminated  in  late  1983 

February  1983   The  Florida  DER  conducted  a  sampling  investigation  of  the  adjacent  Peak  Oil  Site,  and  detected 

contamination  in  holding  ponds  at  the  Site 

September  1983  EPA  conducted  an  initial  investigation  of  the  Bay  Drum  Site 

Year  of  1984   Resource  Recovery  Associates.  Inc  began  operating  on  the  Site.  Resource  Recovery  was  engaged 

m  the  business  of  recycling  used  asphalt  roofing  shingles  into  an  asphalt  powder  compound 
During  its  tenure.  Resource  Recovery  stockpiled  used  roofing  materials  on  the  Site,  at  depths 
ranging  from  3  to  19  feet 

February  1.  1986 Resource  Recovery  was  acquired  by  the  Renaissance  Group.  Inc.  The  company  continued  to  allow 

the  dumping  of  used  roofing  material  and  other  debirs  on  the  Site  until  1987 

November  12.  1986 The  EPA  oraered  Resource  Recovery  to  cease  bringing  materials  on-site  and  to  remove  materials 

already  present 

Year  of  1986  The  Bay  Drums  Site  is  located  directly  adjacent  to  another  Superfund  site  known  as  the  Peak  Oil 

site,  which  in  turn  is  located  directly  adjacent  of  a  third  Superfund  site  known  as  the  Reeves 
Southeastern  Galvanizing  Site. 
EPA  identified  and  sent  official  notices  to  approximately  100  Bay  Drums  potentially  responsible 
parties  (PRPs). 

From  1987  to  1989  Sources  indicate  that  the  Site  was  useo  as  a  scrap  metal  yard  by  King's  Scrap  Metal  and  Alu- 
minum Foundry  Company  According  to  King,  EPA  actions  forced  him  to  discontinue  his  busi- 
ness King's  Scrap  Metal  ana  Aluminum  Foundry  Company  was  the  last  business  to  operate  at 
the  Site 

April  1988  EPA  conducted  a  reconnaissance  of  the  Site  to  determine  the  volume  of  the  shingle  pile  accumu- 
lated By  Resource  Recovery  Ultimately,  the  EPA  removed  approximately  70.000  cubic  yards  of 
shingles  from  the  Site 

March  30.  1989     An  exploratory  trackhoe  investigation  revealed  buried  drums  and  sludges  throughout  the  entire 

northeast  corner  of  the  Site 

1990  to  1992  EPA  has  been  conducting  a  site-specific  RI/FS  to  define  site  contamination 

February  25.  1991  Stamas  Yacht.  Inc..  received  our  official  Notice  of  Potential  Liability  in  reference  to  Bay  Drums 

Site.  Stamas  was  identified  as  a  PRP  by  checkbook  stubs  found  in  drums  buried  and  dug  up 
from  the  property  These  check  stubs  cover  the  period  from  1961  thru  1967. 

March  29,  1991  Stamas  Yacht  submitted  information  requested  by  EPA  At  this  time  Stamas  personnel  started 

attending  the  Bay  Drums  PRP  group  meetings. 

May  6,  1991  After  threats  of  the  unlimited  powers  of  the  EPA  to  sue  for  triple  damages,  whethei  Stamas  is 

guilty  of  any  wrong-doing  or  not,  Stamas  Yacht  officially  joined  the  group  making  the  initial 
payment  of  $2500.00. 

September  12.  1991  ....  Stamas  Yacht  contacted  our  attorneys  for  advice,  and  were  told  that  EPA  has  extraordinary 
power  and  we  had  no  choice  but  to  participate  as  a  PRP,  irregardless  of  our  mnocense.  It 
was  obvious  that  hiring  our  own  legal  representation  would  only  add  to  our  costs  as  well  as 
putting  a  couple  more  attorneys  at  the  meetings  with  fifty  others.  This  brief  action  cost 
Stamas  Yacht  approximately  $2500  in  legal  fees 

September  30.  1991  ....  Bay  Drums  PRP  Group  agreed  to  raise  approximately  $750,000  for  operating  funds.  October  29, 
1991  Stamas  Yacht  made  its  next  payment  in  the  amount  of  $16.605 .00  as  a  result  of  Sep- 
tember 30  action 

November  11,  1991  Stamas  Yacht,  Inc.  investigated  their  previous  General  Liability  policies  looking  for  some  cov- 
erage to  no  avail  All  insurance  records  covering  the  early  sixties  were  gone. 

February  10.  1992  Stamas  Yacht,  Inc..  was  notified  that  our  next  payment  to  the  Group  was  due  in  the  amount  of 

$27,500  00  At  this  time  this  payment  has  not  been  made 

December  29.  1993  EPA  demanded  reimbursement  of  all  costs  at  the  Site  by  Stamas  Yacht.  Inc .  and  all  other 

PRP's. 

April  13,  1995  Stamas  Yacht.  Inc..  received  the  following  Consent  Decrees  and  Agreements  from  our  Bay  Drums 

PRP  Group  Committee: 
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RD/RA  Consent  Decree  for  Operable  Unit  III  Record  of  Decision  (the  Bay  Drums  Source  Control) 

RD/RA  Consent  Decree  for  Operable  Unit  II  and  IV  Record  of  Decision  (the  Ground  Water  and 
Wetlands) 

The  Bay  Drums  Site  RD/RA  Participation  Agreement 

The  Peak/Bay  Joint  Participation  and  Funding  Agreement 

Escrow  Agreement 
April  24   1995   Stamas  Yacht.  Inc..  has  been  advised  by  Bay  Drums  PRP  Group,  Scott  I.  Steady,  Esq..  Chair- 
person that  Robert  W.  Caplan,  Associate  Regional  Counsel,  U.S.  Environmental  Protection 
Agency.  Region  IV,  345  Courtland  Street.  N  E.,  Atlanta.  Georgia  30365.  that  these  Decrees  be 
executed  no  later  than  April  25.  1995.  or  May  5.  1995. 

Mr.  Oxley.  Mr.  Yee. 

STATEMENT  OF  MARTIN  YEE 

Mr.  Yee.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
Martin  Yee,  a  native  of  Canton,  China,  and  since  1975  a  natural- 
ized United  States  citizen.  I  am  here  today  speaking  for  myself  as 
well  as  on  behalf  of  the  Small  Business  Fabric  Care  Superfund  Co- 
alition, a  group  of  small  business  owners  in  the  cloth  care  industry. 
I  appreciate  the  opportunity  to  speak  to  you  today  about 
Superfund,  a  law  that  may  result  in  my  bankruptcy  and  many 
neighborhood  dry  cleaners'  bankruptcy  throughout  the  Nation. 

I  have  been  a  businessman  since  arriving  in  America.  My  family 
and  I  have  proven  to  ourselves  and  our  fellow  Americans  that  we 
are  hard  workers  and  productive  citizens.  This  began  with  the  run- 
ning of  a  small  grocery  store,  working  long,  hard  hours,  including 
sundayS  and  holidays.  After  my  oldest  daughter  graduated  from 
college,  I  told  my  wife  that  I  never  wanted  to  be  a  businessman. 
I  sold  the  grocery  store  and  went  back  to  school  and  proved  a  posi- 
tive role  model  to  my  children,  carrying  a  4.0  average. 

Maybe  it  is  true  that  rosy  things  do  not  last.  Soon  we  found  our- 
selves a  little  bit  tight  economically,  and  we  decided  to  look  for  a 
small  business  that  would  generate  a  little  bit  of  cash-flow  and 
wouldn't  require  a  lot  of  manpower.  By  the  grace  of  Our  Lord,  God, 
we  found  a  dry  cleaning  shop.  Again,  the  whole  family  jumped  in 
to  help  out  to  help  survive.  We  followed  our  life  motto:  Put  out 
quality  service  with  reasonable  prices;  walk  the  extra  mile  to 
please  the  customer.  Later  I  became  a  member  of  the  board  of  di- 
rectors of  our  State  trade  association.  I  really  began  to  enjoy  the 
blessings  of  giving  and  sharing. 

In  June  1990  there  came  the  opportunity  to  buy  another  dry 
cleaning  plant.  We  again  jumped  at  the  opportunity  to  grow  and 
give  back  to  the  community  that  had  been  so  good  to  us.  Soon  after, 
my  wife  fell  sick.  Through  the  advice  of  a  business  consultant,  we 
dried  up  the  new  shop  and  concentrated  all  the  processing  in  the 
old  shop. 

In  March  1992  I  received  a  certified  letter  from  the  Texas  Water 
Commission  saying  that  tests  for  chloroethylene  and 
trichloroethylene  were  found  in  the  underground  water  of  the  prop- 
erty of  Southwestern  Bell  Telephone  Company  across  the  street 
from  my  new  business.  What  happened  was,  they  had  a  diesel  spill 
in  their  basement,  and  as  a  result  of  required  groundwater  testing 
they  found  the  aforementioned  chemicals  in  the  underground 
water. 

In  October  1993,  like  thunder  from  the  dry  sky,  I  was  served 
with  a  lawsuit  from  Southwestern  Bell  Company,  a  huge  company 
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with  lots  of  money,  who  also  filed  suit  against  the  landlord  of  my 
new  shop  as  well  as  against  the  person  who  sold  me  the  business. 
I  have  already  spent  over  $30,000  in  my  defense.  I  don't  under- 
stand, why  should  I  be  liable  for  activities  that  took  place  before 
I  bought  the  business?  Why  should  the  landlord  be  held  liable  for 
what  he  had  no  control  over?  Why  should  businessmen  like  myself 
who  have  revitalized  shops  in  poor  neighborhoods  be  penalized  for 
the  good  we  are  trying  to  do?  Is  it  fair  to  hold  me  liable  for  con- 
tamination that  was  likely  caused  by  a  leaking  sewer  rather  than 
any  illegal  action  of  my  part?  Is  it  reasonable  or  even  obtainable 
with  the  technology  we  have  now  to  clean  up  the  underground 
water  level  to  5  parts  per  billion,  the  drinking  water  standard? 

Moreover,  the  salinity  of  the  underground  water  in  that  area  is 
so  high  that  since  the  time  of  Genesis  we  have  already  known  that 
we  cannot  ever  use  it.  So  even  if  we  can  remove  the  substance, 
what  good  will  it  do  to  us? 

Ladies  and  gentlemen,  this  old  man  is  in  jeopardy  just  because 
of  the  Superfund.  It  has  strict  retroactive  liability,  it  sets  unrealis- 
tic and  unwarranted  cleanup  standards,  and  it  allows  for  costly  pri- 
vate lawsuits  against  innocent,  hard-working  people  like  myself. 
Please  help  fix  this  broken  law. 

[The  prepared  statement  of  Martin  Yee  follows:] 

Prepared  Statement  of  Martin  Yee.  White  Spur  Cleaners,  on  his  own  Behalf 
and  that  of  the  small  business  fabric  care  superfund  coalition 

Mr.  Chairman,  members  of  the  Subcommittee.  I  am  Martin  Yee,  a  native  of  Can- 
ton, China  and  since  1975  a  naturalized  citizen  of  this  great  nation,  U.S.A.  I  am 
here  today  speaking  for  myself  as  well  as  on  behalf  of  the  Small  Business  Fabric 
Care  Superfund  Coalition,  a  group  of  small  business  owners  in  the  fabric  care  indus- 
try, providing  neighborhood  clothes  cleaning,  and  associated  products  and  equip- 
ment. I  appreciate  the  opportunity  to  speak  to  you  today  about  Superfund,  a  law 
that  may  end  my  dream  that  began  as  a  child  in  China;  a  law  that  may  result  in 
my  bankruptcy  and  already  has  resulted  in  the  bankruptcy  of  other  neighborhood 
clothes  cleaners  throughout  the  country.  Please  hear  my  story  and  please  fix  this 
law  to  protect  people  like  myself  who  have  worked  hard  all  their  lives  to  live  the 
American  dream. 

My  story  began  during  the  Second  World  War,  back  in  the  old  country,  my  mother 
was  dragging  her  five  children  from  place  to  place,  hiding  from  war,  suffering  from 
all  kinds  of  cruelty  and  insults  with  her  husband  overseas  in  Mexico  and  without 
any  communication  with  him.  I  will  never  forget  the  day  she  pulled  out  one  of  her 
teeth,  which  had  a  little  bit  of  gold  in  the  filling,  just  to  exchange  it  for  a  cupful 
of  brown  rice  to  feed  us.  In  1949,  after  Mao  Tse-Tung  "liberated"  the  nation,  we 
were  led  to  believe  that  we  would  be  the  masters  of  that  new  born  nation,  because 
we  were  the  poor  and  the  oppressed,  but  soon  we  found  out  that  we  would  be  iso- 
lated and  persecuted  because  of  our  Christian  beliefs.  In  a  miraculous  way,  in  1950 
I  fled  communism  to  Hong  Kong,  taking  with  me  one  of  my  younger  brothers.  In 
1955,  I  was  already  a  sophomore  in  a  Chinese  University  in  Hong  Kong  when  my 
father  suddenly  wrote  to  my  brother  and  me  saying  that  we  would  be  allowed  to 
go  to  Mexico  to  join  him. 

In  1970,  I  brought  my  wife  and  four  young  daughters  to  El  Paso,  Texas  from  Mex- 
ico. Since  I  was  a  young  child,  to  be  able  to  go  to  the  greatest  nation,  "the  Gold 
Mountain",  the  "heaven  on  earth",  had  been  my  dream;  and  that  dream  finally  ma- 
terialized. We  appreciated  so  much  the  freedom  of  choice,  the  opportunity  to  work 
hard  and  the  protection  of  the  Constitution  to  be  a  righteous  and  productive  citizen. 

Soon  after  arriving  in  America,  I  had  an  opportunity  to  buy  a  foreclosed  grocery 
store  in  a  very  low  income  area.  The  partner  who  was  going  to  put  up  the  money 
($10,000)  backed  out  saying  that  he  would  not  touch  it  with  a  ten-foot  pole!  I  went 
to  all  of  the  banks  asking  for  a  loan  and  all  of  them  told  me  very  nicely  that  they 
would  submit  my  loan  application  to  the  board  of  directors  for  consideration,  some 
would  tell  me  to  wait  for  a  month  or  two,  some  plain  told  me  that  there  wasn't 
much  hope  just  because  I  was  still  such  a  new  immigrant.  At  the  last  bank,  as  I 
leaving,  dragging  my  feet.  Mr    Brown  asked.  "Have  we  met  before  Mr   Yee9"  "No, 
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Sir.  I  don't  think  so"  I  replied.  "I  have  seen  you  before,  somewhere,  Mr.  Yee"  the 
banker  said  again  when  I  was  already  out  the  door.  "All  foreigners  look  alike,  you 
must  have  confused  me  with  another  person,  Mr.  Brown,"  I  turned  around  and  re- 
plied. "Yes,  in  the  church!  You  are  the  couple  that  comes  with  a  whole  bunch  of  kids 
sitting  on  almost  a  whole  pew  close  to  the  entrance  of  the  church  every  Sunday!" 
"Yes,  that  was  me,  but  we  have  never  met  before!"  I  said.  "Come  back  tomorrow, 
Mr.  Yee,  at  9:00.  We  will  see  what  we  can  do!"  The  banker  suddenly  changed  his 
attitude.  I  had  no  problem  at  all  to  understand  at  that  instant  that  Mr.  Brown  had 
already  granted  the  loan  and  sure  enough,  the  next  morning  at  9:00,  Mr.  Brown  had 
all  the  loan  papers  ready  for  me. 

It  took  me  literally  two  full  weeks  to  dump  the  trash  out  of  that  grocery  store 
because  it  had  been  closed  for  so  long.  I  certainly  understood  why  my  partner  said 
that  he  wouldn't  touch  it  with  a  ten-foot  pole!  My  whole  family  was  involved  in  that 
little  business.  My  wife  and  I  put  over  200  hours  per  week.  We  never  closed  on  Sun- 
days or  holidays;  that  was  when  we  could  make  a  little  bit  extra  in  competition  with 
the  big  supermarkets.  The  IRS  even  wondered  how  a  family  of  seven  members  could 
survive  with  a  net  income  below  the  poverty  level  and  wasn't  on  welfare!  I  was  au- 
dited three  years  in  a  row.  I  told  the  auditor  I  had  survived  with  no  income.  I  told 
how  my  wife  was  the  best  chef  making  apple  pies  with  the  good  portion  of  the  rotten 
apples,  soup  with  bones  usually  thrown  to  the  dogs,  deformed  tomatoes  that  were 
not  well  rounded,  dried  carrots  and  potatoes,  over-ripened  bananas,  dented  canned 
foods,  day-old  bread.  He  saw  the  facts,  compared  the  figures  and  left,  giving  me  a 
clean  bill.  The  fourth  year,  I  was  notified  that  I  would  be  audited  again.  I  told  the 
auditor  that  he  was  going  to  make  my  life  miserable,  he  was  only  making  my  C.P.A. 
rich  and  he  was  wasting  his  time  and  asked  him  to  please  leave  us  alone.  He  did 
and  has  never  come  back  again. 

In  1983,  after  my  oldest  daughter  graduated  from  college,  I  told  my  wife  that  I 
never  wanted  to  be  a  businessman.  I  wanted  to  be  a  scholar  and  I  thought  instead 
of  supporting  my  oldest  daughter,  I  could  go  back  to  college  and  so  we  sold  the  gro- 
cery and  I  went  back  to  school.  It  was  the  happiest  time  of  my  life.  I  was  very  proud 
of  myself,  encouraging  my  second  and  third  daughter  in  the  same  college  witn  the 
example  of  making  a  4-point  average  on  my  first  report  card. 

Maybe  it  is  true  that  rosy  things  do  not  last.  Soon  we  found  ourselves  a  little  bit 
tight  economically,  and  we  decided  to  look  for  a  small  business  that  would  generate 
us  a  little  bit  of  cash  flow  and  wouldn't  require  a  lot  of  manpower. 

By  the  grace  of  our  Lord  God,  we  found  a  drycleaning  shop  whose  owner  was  old, 
in  bad  health,  and  desperate  to  get  out.  The  only  problem  was  it  was  way  too  big 
for  our  means.  When  we  found  out  that  we  were  going  to  the  same  church,  we  both 
consulted  our  pastor  at  different  times.  The  pastor  told  me  that  the  seller  was  one 
of  his  deacons  and  he  would  never  deliberately  tell  me  anything  that  wasn't  true 
and  the  pastor  also  told  the  seller  that  I  was  trustworthy  and  that  I  would  never 
betray  him  in  any  way  and  so  the  business  transaction  was  consummated  in  just 
a  handshake.  It  was  a  win,  win,  win  and  happy,  happy  three  way  almost  perfect 
business  transaction!  The  seller  was  indeed  an  honest  person!  He  passed  along  all 
his  experience  and  led  us  into  a  new  industry. 

Little  by  little,  the  whole  family  joined  into  this  new  business,  and  with  the  kind 
of  enthusiasm,  faith  and  dedication  we  had,  the  business  immediately  flourished. 
We  put  out  quality  service  with  reasonable  prices.  Walking  the  extra  mile  to  please 
the  customer  and  trying  to  be  as  perfect  as  we  humanly  possibly  could  to  earn  our 
living.  So  often  people  asked:  "When  are  you  going  to  open  a  branch  in  our  side  of 
town?"  Later  the  trade  association  of  our  state  persuaded  me  to  serve  on  the  Board 
of  Directors  and  I  really  began  to  enjoy  the  blessings  of  giving  and  sharing. 

In  June  1990,  across  town,  there  was  a  little  drycleaning  shop,  very  old  and  fa- 
mous indeed.  The  owner  had  passed  away,  after  30  or  40  years  of  running  the  estab- 
lishment, and  the  widow  kept  on  until  the  point  where  she  was  getting  too  old,  tired 
and  sick  that  certain  mean  customers  and  unfaithful  employees  were  literally  run- 
ning her  broke.  I  jumped  into  the  opportunity  as  soon  as  I  found  out  she  wanted 
to  sell  out. 

1.  The  price  was  right— $55,000.  I  could  afford  it. 

2.  Almost  by  popular  demand,  many  customers  had  been  asking  me  to  open  a 
branch  in  that  area. 

3.  I  had  the  right  technology  and  know-how  to  revitalize  and  expand  it. 

4.  I  had  the  manpower  and  desire  to  succeed. 

So,  with  one  telephone  call  and  one  interview,  we  made  the  acquisition.  Soon 
after,  while  I  was  still  remodeling  and  upgrading  the  drycleaning  system  of  the  new 
acquisition,  we  discovered  that  my  wife,  the  same  one  I  had  married  30  some  years 
before,  had  kidney  problems.  Both  of  her  kidneys  were  working  only  thirty  some 
percent  and  there  was  no  cure.  Besides,  she  had  heart,  blood  pressure  and  acute 
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varicose  vein  problems.  So,  we  hired  a  drycleaning  business  consultant  from 
Brownsville,  Texas  to  study  the  options  of  our  future.  The  result  was  the  suggestion 
of  "drying  up"  the  new  shop,  eliminating  the  overhead  of  two  crews  and  two  sets 
of  machinery  and  concentrating  all  the  processing  in  the  old  shop.  At  that  time,  the 
old  shop  was  running  like  a  Swiss  watch.  So  that  is  what  we  did,  using  the  new 
shop  as  a  drop-off  site,  with  the  clothes  to  be  cared  for  at  our  other  shop. 

On  March  1992,  I  received  a  certified  letter  from  the  Texas  Water  Commission 
(TWO  saying  that  tetrachlorethylene  and  trichloroethylene  were  found  in  the  un- 
derground water  of  the  property  across  the  street  from  my  new  shop  and  I  was 
asked  to  answer  a  series  of  questions  which  I  complied  with  immediately.  What  hap- 
pened was  sometime  before,  across  the  street  from  my  new  shop,  in  the  Southwest- 
ern Bell  Company  building,  the  basement  had  a  diesel  spill  and  they  called  the  fire- 
man (who  was  their  neighbor)  to  mop  it  up.  The  fireman  then  made  a  report  to  the 
TWC  of  that  incident  but  the  TWC  then  said  that  the  S.W.  Bell  Co.  couldn't  iust 
ask  the  fireman  to  mop  it  up.  They  were  required  to  have  a  professional  hazardous 
material  management  firm  certify  that  the  contaminated  site  was  clean  and  in  order 
to  issue  the  certification,  the  hazardous  material  management  firm  had  to  do  all  the 
required  drilling,  analysis  and  make  direct  reports  to  the  TWC  and  the  U.S.  E.P.A. 
The  analysis  found  the  chemicals  that  I  mentioned  above,  in  the  groundwater. 

That  was  the  beginning  of  my  horrendous  nightmare!  I  had  not  done  anything 
wrong!  I  had  done  everything  correctly  and  legally  to  the  letter  of  the  law.  Further, 
if  there  was  anything  done  wrong  at  this  location  before  I  stepped  in.  I  was  the  one 
who  stopped  it;  I  should  be  commended,  not  persecuted! 

In  October  1993,  like  a  thunder  from  the  high  dry  sky,  I  was  served  with  a  suit 
from  the  S.W.  Bell  Telephone  Company  who  also  sued  the  landlord  of  my  new  shop 
and  the  person  who  sold  it  to  me.  First  of  all,  S.W.  Bell  Telephone  Company  is  a 
huge  corporation,  they  have  an  army  of  attorneys  and  all  the  money  in  the  world 
to  crush  me,  and  their  attorneys  are  making  their  living  by  taking  people  to  court. 
How  do  I  defend  myself?  I  have  already  spent  over  $30,000  as  a  result  of  the  law- 
suit. Worst  still,  the  law  seems  to  be  on  their  side  because  they  have  all  the  means 
to  produce  everything  to  their  favor.  I  ask: 

1.  Why  should  I  be  liable  for  activities  that  took  place  before  I  bought  the  business? 

2.  Why  should  the  landlord  be  held  liable  for  what  he  had  no  control  over? 

3.  Why  should  businessmen  like  me  who  have  revitalized  dying  shops  in  poor  neigh- 

borhoods be  penalized  for  the  good  we  are  trying  to  do? 

4.  Is  it  fair  to  hold  me  liable  for  contamination  that  was  likely  caused  by  leaking 

sewers  rather  than  any  illegal  action  on  my  part? 

5.  Is  it  reasonable  even  with  the  advanced  technology  we  now  have,  to  clean  up  the 

underground  water  level  to  5  parts  per  billion?  Five  parts  per  billion  is  like  a 
little  drop  in  a  huge  swimming  pool.  What  harm  can  it  do  to  human  life?  More- 
over, the  salinity  of  the  underground  water  in  that  area  is  so  high  that  since 
the  "Genesis  time",  we  have  already  known  that  we  could  never  be  able  to  use 
it.  So,  even  if  we  can  remove  the  substance,  what  good  will  it  do  to  us? 
In  my  mind's  video  tape,  I  keep  replaying  time  after  time  my  life's  journeys — how 
I  grew  up  in  China,  how  I  struggled  in  Mexico  and  how  I  became  a  paragon  of  the 
"American  dream".  Ladies  and  gentlemen,  the  future  and  the  retirement  of  this  old 
man  is  in  jeopardy  just  because  of  Superfund,  and  associated  state  laws  that  have 
strict  and  retroactive  liability,  set  unrealistic  and  unwarranted  clean-up  standards, 
and  allow  for  costly  private  law  suits  against  innocent  hard-working  people  like  my- 
self. Thank  you  for  the  opportunity  of  letting  me  be  here  and  sharing  my  story  with 
you.  Please  help  to  fix  this  law  that  is  broken. 

Mr.  Oxley.  Thank  you,  Mr.  Yee. 
Our  next  witness  is  Mr.  Leavitt. 

STATEMENT  OF  RICHARD  F.  LEAVITT 

Mr.  Leavitt.  Thank  you,  Mr.  Chairman. 

My  name  is  Vic  Leavitt.  I  am  president  and  owner  of  Chelsea 
Clocks  Company,  located  in  the  Boston  area.  My  company  employs 
35  clock  makers. 

I  gave  testimony  on  reforming  Superfund  last  year  to  the  House 
and  recently  this  year  to  the  Senate.  I  have  been  actively  involved 
in  reforming  Superfund  for  5  years.  Today  I  want  to  express  my 
views  on  retroactive  liability  features  of  Superfund  and  tell  you 
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what  happens  to  small  businesses  when  retroactive  liability  is  en- 
forced. 

I  bought  Chelsea  Clock  Factory  in  1978.  In  1990  I  discovered 
that  the  groundwater,  the  underground  water  under  our  half  acre 
site,  contained  elements  of  an  industrial  cleaning  solvent — this  is 
getting  to  be  an  old  story — placed  there  in  small  quantities  many 
years  ago  by  a  machine  operator  employed  by  the  previous  factory 
owner.  At  the  time  I  acquired  the  factory,  I  did  not  know  the 
groundwater  conditions. 

Technically,  Superfund  does  not  apply  to  me.  As  a  practical  mat- 
ter though,  Superfund  was  the  model  that  Massachusetts  used  in 
1983  when  a  law  to  clean  up  old  hazardous  waste  was  enacted  with 
retroactive  liability.  As  owner  of  the  property,  I  am  responsible  for 
cleanup.  That  engineer's  estimate  will  cost  over  $1  million,  more 
than  the  property  is  worth  today. 

Since  cleanup  is  a  financial  impossibility  for  me  and  since  the 
Massachusetts  Department  of  Environmental  Protection  recently 
and  informally  on  record  has  stated  there  is  no  health  risk,  there 
has  been  no  cleanup  and  there  probably  never  will  be  any  cleanup 
needed. 

Now  I  want  to  tell  you  what  has  happened  to  my  business  in  the 
last  5  years.  Because  of  retroactive  liability,  my  property  has  be- 
come worthless.  When  informed,  my  mortgage  bank  demanded  full 
repayment,  just  like  yours  would  if  your  property  became  worth- 
less. One  year  ago  when  bank  ownership  changed,  the  new  owners 
gave  me  an  ultimatum:  Liquidate  my  business,  pay  off  the  mort- 
gage, or  they  will  liquidate  the  business.  This  after  16  years  with- 
out missing  a  mortgage  payment. 

I  have  spent  a  quarter  of  a  million  dollars  in  legal  fees  and  in 
increased  bank  payments  to  fend  off  this  liquidation.  That  is  equal 
to  half  my  company's  net  worth,  and  it  has  brought  us  close  to 
bankruptcy.  Today  I  am  financially  worse  off  than  when  I  spoke  to 
Congress  1  year  ago,  and  all  35  employees  continue  to  face  the  loss 
of  skilled  jobs  under  the  threat  of  bank  liquidation. 

Today  demand  for  our  products  is  greater  than  ever,  but  I  cannot 
grow,  I  cannot  create  jobs  in  Chelsea.  No  bank  will  finance  my 
growth  because  retroactive  liability  has  destroyed  my  property 
value,  which  small  businesses  use  as  a  source  of  growth  capital. 

I  follow  carefully  recent  testimony  of  this  committee.  It  is  heart- 
ening to  see  and  hear  that  the  debate  over  retroactive  liability  has 
progressed  beyond  the  fairness  issue.  There  is  little  doubt  left  that 
retroactive  liability  is  unfair.  Now  you  are  hearing  the  many  voices 
from  industry  and  the  private  sector  that  say  retroactive  liability 
is  a  failure,  it  has  failed  to  produce  the  financing  necessary  to  clean 
up  old  hazardous  waste. 

Still,  there  are  some  left  in  government  who  maintain  that  retro- 
active liability  is  needed.  They  say  it  is  the  only  way  to  make  peo- 
ple behave  responsibly,  it  is  the  only  way  to  raise  the  money  need- 
ed for  cleanups.  I  am  struck  by  the  narrow  view  expressed  in  this 
testimony.  It  is  as  though  any  means  are  justified  in  pursuit  of  an 
end,  an  end,  by  the  way,  that  has  yet  to  be  defined  in  achievable 
terms,  in  practical  terms  our  science  and  our  economics  will  per- 
mit, and  so  for  these  people  we  are  a  country  with  no  option  but 
to  continue  our  narrow-minded  pursuit  of  an  elusive  goal. 
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This  Congress,  I  know,  knows  better.  This  Congress  knows  that 
retroactive  liability  failed  as  a  financing  mechanism  precisely  be- 
cause it  is  unfair.  This  Congress  knows  the  American  people  will 
not  support  an  unfair  proposition.  This  Congress  knows  that  retro- 
active liability  is  unfair  because  it  attacks  individual  property 
rights,  as  in  my  case,  or  imposes  a  liability  on  honest  people  who 
have  obeyed  the  law,  as  in  Mr.  Yee's  case. 

Earlier  this  year  Massachusetts  made  a  regulation  requiring 
homeowners  to  test  their  septic  system  whenever  they  sell  or  seek 
a  permit  to  improve  their  property.  If  the  system  fails  to  pass  the 
test,  a  test  with  little  science  ana  economics  in  the  standard,  the 
homeowner  is  required  to  meet  the  standard.  On  the  surface  this 
sounds  like  a  sensible  way  for  us  to  protect  our  rivers,  lakes,  and 
water  supply,  but  now,  today,  as  these  regulations  are  being  en- 
forced, there  are  howls  of  protest  coming  from  homeowners  in  Mas- 
sachusetts. Their  protests  are  the  sounds  of  individuals  who  are  ex- 
periencing an  attack  on  their  property  rights,  their  right  to  sell  or 
improve  their  home.  This  Congress  knows 

Mr.  OXLEY.  Could  you  summarize,  Mr.  Leavitt. 

Mr.  Leavitt.  Yes.  This  Congress  knows  it  has  options  other  than 
narrow-minded  pursuit  of  important  national  goals.  Retroactive  li- 
ability is  a  concept  that  the  American  people  will  not  support.  Con- 
gress already  raises  about  $2  billion  a  year,  mostly  in  taxes  from 
businesses  for  cleanup  of  old  hazardous  waste.  With  liability  and 
remedy  reform,  this  money  will  buy  twice  as  much  cleanup  than  is 
now  happening  and  cut  in  half — cut  in  half — the  time  it  now  takes 
to  clean  up  a  site,  and  Congress  does  not  have  to  raise  taxes. 

Thank  you. 

[The  prepared  statement  of  Richard  F.  Leavitt  follows:] 

Prepared  Statement  of  Richard  F.  Leavitt,  President  and  Owner,  Chelsea 
Clock  Company,  Chelsea,  Massachusetts 

introduction 

My  name  is  Richard  F.  Leavitt,  and  I  am  the  President  and  owner  of  Chelsea 
Clock  Company  located  in  Chelsea,  Massachusetts.  Prior  to  purchasing  Chelsea 
Clock,  I  worked  as  a  CPA  with  Price  Waterhouse  for  fifteen  years.  Chelsea  is  a 
small  business  with  a  reputation  for  making  the  finest  clocks  in  the  world.  Chelsea 
clocks  are  in  the  White  House  and  are  given  by  presidents  to  other  heads  of  state. 
They  have  been  manufactured  at  the  same  facility  in  Chelsea,  Massachusetts,  since 
1897 — nearly  100  years. 

I  testified  before  this  Committee  last  year  and,  unfortunately,  I  am  back  again 
today.  My  presence  here  is  a  testament  to  the  far-reaching  and  debilitating  effects 
of  the  current  Superfund  program.  As  a  result  of  Superfund,  Chelsea  Clock  is  in  a 
worse  position  financially  than  it  was  when  I  testified  last  year.  And  my  situation 
is  certainly  not  unique.  My  experience  is  similar  to  that  of  the  tens  of  thousands 
of  other  businesses  and  communities  harmed  by  the  program's  inability  to  clean-up 
the  nation's  worst  hazardous  waste  sites. 

Let  me  emphasize  from  the  start  that  last  year's  bill  which  provided  carve-outs 
for  certain  stakeholders  and  made  only  minor  changes  to  the  Superfund  law  will  not 
solve  the  problems  Chelsea  Clock  currently  faces.  What  is  needed  is  comprehensive 
and  detailed  reform  that  eliminates  retroactive  liability  and  requires  a  method  of 
remedy  selection  that  is  targeted  at  real,  current  and  significant  risks  to  human 
health  and  the  environment.  Once  these  reforms  are  put  in  place,  the  crippling  bur- 
den of  litigation  will  be  removed  so  that  sites  can  be  cleaned  up  faster  with  less 
money,  and  the  most  toxic  and  dangerous  sites  can  be  cleaned  up  first. 

Chelsea  Clock  Company's  Experience 

My  company's  experience  illustrates  the  damaging  impact  of  the  current  law  and, 
in  particular,  the  effect  the  federal  law  has  had  beyond  the  National  Priorities  List 
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(NPL).  At  Chelsea,  thirty  skilled  crafts  men  and  women  produce  America's  finest 
clocks  and  they  all  are  in  danger  of  losing  their  jobs  because  of  Superfund's  retro- 
active liability,  even  though  Chelsea  is  not  a  named  Potentially  Responsible  Party 
(PRP). 

I  bought  Chelsea  Clock  17  years  ago.  In  1990,  it  was  discovered  that  ground  water 
under  our  half-acre  site  contained  elements  of  an  industrial  cleaning  solvent — 
placed  there  over  many  years,  by  an  employee  of  a  previous  owner  of  the  property 
(which  is  now  a  division  of  Allied  Signal).  At  the  time  I  purchased  Chelsea,  I  did 
not  know  about  the  groundwater  conditions. 

Although  the  site  is  not  on  the  National  Priority  List,  the  problems  facing  Chelsea 
are  no  different  than  those  facing  PRPs  at  both  NPL  and  state  waste  sites  across 
the  country.  Chelsea  Clock  had  nothing  to  do  with  the  contamination,  yet  my  busi- 
ness is  in  danger  of  closing  its  doors.  Banks  refuse  to  extend  my  loan,  for  fear  that 
I  will  default  because  of  unlimited  liability  for  clean-up  costs.  As  a  result,  Chelsea 
can't  grow.  We  can't  create  new  jobs  which  would  benefit  the  community.  In  the  five 
years  since  the  discovery  of  the  solvents  was  made,  a  quarter  of  a  million  dollars 
has  been  drained  from  my  company  as  a  direct  consequence.  That  is  equal  to  half 
of  the  company's  net  worth.  None  of  that  money  has  gone  to  clean-up. 

As  you  can  see,  Superfund's  effects  have  trickled  down  to  me  and  to  the  commu- 
nity of  Chelsea,  and  the  fact  that  my  company  has  any  relationship  to  the  site 
means  I  can  be  held  retroactively  liable  to  pay  for  the  entire  clean-up.  Viewed  in 
isolation,  Chelsea's  problem  as  immensely  threatening  as  it  is  to  us — may  seem  in- 
significant to  the  big  picture.  However,  it  is  the  aggregate  cost  of  all  the  situations 
like  mine  across  the  country  that  show  the  true  global  cost  of  the  program. 

The  Current  Liability  System  is  Linked  to  Superfund's  Broad  Programmatic  Failures 
After  talking  directly  with  stakeholders  from  all  sectors  of  the  economy  about  why 
Superfund  has  not  worked,  it  is  clear  to  me  that  the  liability  system  drives  the  pro- 
gram. Stakeholders  from  all  sectors  of  the  economy  echo  the  same  story — the  failed 
liability  system  is  inextricably  linked  to  all  of  Superfund's  shortcomings.  The  litiga- 
tion mentality  pervades  all  aspects  of  the  program  as  a  result  of  EPA's  pursuit  of 
financing  from  private  parties. 

From  personal  experience,  I  can  attest  that  retroactive  liability  is  the  central 
problem  facing  the  small  business  community.  I  am  not  alone  in  this  belief,  how- 
ever. Comprehensive  Superfund  reform  is  critical  to  thousands  of  small  businesses 
across  the  county.  At  last  week's  White  House  Conference  on  Small  Business, 
Superfund  reform  that  included  repeal  of  retroactive  liability  was  voted  to  the  #5 
spot  on  the  priority  list  by  an  overwhelming  majority.1  It  is  my  understanding  that 
the  Conference  recommendation  on  Superfund  reform  will  be  forwarded  to  the  Ad- 
ministration and  to  the  Congress  to  urge  legislative  action  on  this  most  critical 
issue. 

Most  companies  caught  in  the  litigation  web  today  were  merely  acting  according 
to  the  laws  of  the  time.  Small  businesses  were  generally  not  required  to  keep 
records  of  toxic  disposal  activities  until  late  in  1986  and  they  therefore  lack  histori- 
cal evidence  of  their  disposal  activities.  Companies  that  generated  less  than  a  ton 
of  hazardous  wastes  per  month  could  legally  send  their  wastes  anywhere  until  1986. 
Many  companies  sent  their  toxic  waste  in  the  early  1980s  to  EPA-permitted  RCRA 
facilities,  many  of  which  later  became  Superfund  sites.  Becoming  a  PRP  renders 
these  small  businesses  helpless  against  a  system  that  does  not  make  sense.  A  1994 
Report  by  two  economics  professors  at  the  University  of  New  Hampshire  concluded 
that  the  current  Superfund  liability-based  financing  scheme  "tends  to  reduce  invest- 
ment, raise  capital  costs,  and  divert  senior  management  of  small  businesses  from 
the  goal  of  long-term  growth  to  short-term  survival."  The  study  concludes  that  the 
cuffed  liability  system  "may  have  a  significant  impact  on  the  long-term  ability  of 
small  firms  to  continue  in  their  role  as  an  important  job  generating  engine  of  the 
U.S.  economy." 

Retroactive  Liability  Is  Not  Just  a  Small  Business  Problem 

These  problems  do  not  afflict  small  businesses  alone.  Just  like  Chelsea  Clock 
Company,  larger  businesses  are  tagged  as  PRPs  for  disposing  of  wastes  legally. 
Large  "deep  pocket"  businesses  are  the  prime  targets  of  the  fundraising  system — 
after  all,  that's  presumably  where  the  cash  is.  These  PRPs  are  forced  to  pay  for  ex- 
cessive testing,  duplicative  site  investigations,  consulting  fees  and  legal  fees  all 


'The  White  House  Conference  on  Small  Business  is  an  idea  created  by  Congress  to  inform 
the  administration  about  relevant  and  topical  issues  affecting  small  businesses  around  the  coun- 
try. At  the  Conference,  which  lasts  a  week,  the  list  of  issues  for  consideration  starts  at  600  in 
number  and  is  voted  down  to  a  final  60. 
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under  the  threat  of  future  litigation.  Clean-up  standards  are  determined  in  an  ad- 
versarial process  where  the  dynamics  are  too  often  dictated  by  negotiating  strategy 
and  a  mentality  of  punishing  these  "polluters."  rather  than  human  health  or  envi- 
ronmental concerns. 

Perhaps  the  most  troublesome  impact  of  Superfund  liability  is  the  lingering  un- 
certainty that  hangs  over  the  heads  of  entities  named  as  PRPS.  Once  implicated, 
contitigent  Superfund  liability  affects  a  company's  credit  worthiness,  land  values, 
and  staff  resources — all  because  it  creates  an  incalculable  risk.  A  PRP's  ultimate 
cost  cannot  be  clearly  defined  or  resolved  for  many  years  due  to  the  slow  pace  of 
Superfund  clean-up  and  the  intense  battles  that  develop  at  most  multi-party  sites. 
This  uncertainty  makes  business  decisions — particularly  investment  decisions — 
much  more  difficult,  and  sometimes  impossible.  And  with  25,000  named  PRPs  (not 
counting  the  third  party  defendants),  the  impact  of  Superfund  liability  is  felt 
throughout  the  country. 

Municipalities  Are  Not  Immune  from  the  Ill-Effects  of  the  Current  System 

Mayors  and  city  managers  across  the  country  speak  about  the  adverse  con- 
sequences that  Superfund  liability  imposes  on  local  governments.  In  addition  to  the 
tremendous  costs  they  face  as  PRPs  at  sites  that  they  owned  or  operated,  or  where 
they  disposed  of  wastes,  municipalities  watch  their  local  economy  become  crippled 
by  the  uncertainty  of  contingent  liability.  As  local  businesses  get  ensnared  in  the 
liability  web.  the  effects  ripple  out  to  the  entire  community.  Employment  rates  drop 
and  real  estate  values  decline,  draining  local  tax  bases  municipalities  struggle  to 
provide  local  services  to  their  residents  as  more  funds  are  directed  to  Superfund. 
Developers  refuse  to  build  or  expand  on  land  that  has  any  potential  environmental 
liability. 

Insurers  Are  Caught  Up  In  the  Web  of  The  Current  Retroactive  Liability  Scheme  Too 
Though  they  have  polluted  nothing,  insurers  are  brought  into  Superfund  as  a  di- 
rect result  of  the  law's  adversarial  liability  system.  PRPs  pursued  by  EPA  and  other 
PRPs  to  pay  for  expensive  Superfund  clean-ups  look  to  their  insurers  to  recover 
clean-up  costs  and  legal  fees  under  old  insurance  policies.  Unless  Superfund's  retro- 
active liability  scheme  is  repealed,  insurance  companies,  will  continue  to  waste  mil- 
lions of  dollars  on  transaction  costs  as  the  legal  warfare  continues,  with  PRPs  fight- 
ing each  other,  EPA  and  their  insurers  while  little  is  accomplished  to  clean  up  the 
sites  with  real  human  health  and  environmental  risks. 

Communities  May  Be  the  Hardest  Hit 

Community  residents  are  perhaps  the  most  frustrated  group  of  stakeholders  con- 
cerned about  Superfund.  I  have  heard  firsthand  the  frustrations  of  residents  who 
live  near  Superfund  sites.  The  sites  which  pose  potential  health  risks  in  some  areas 
are  simply  not  being  addressed  under  the  current  program  because  there  are  no 
deep  pocket  PRPs  left  at  the  sites  to  finance  the  clean-ups.  Under  today's  system, 
it  can  take  years  before  health  officials  get  involved  at  a  site.  It  is  an  indictment 
of  the  current  program  that  almost  half  of  the  EPA  Superfund  employees  are  law- 
yers or  in  legal  support,  while  there  are  only  a  handful  of  epidemiologists  employed 
by  EPA.  Given  the  primary  litigation  focus  of  the  present  system,  this  is  hardly  an 
accident.  EPA  is  undoubtedly  responding  to  Superfund's  incentives.  In  addition, 
Superfund  prevents  community  participation  in  the  decision  making  process  because 
EPA's  activities  are  focused  on  obtaining  funds  from  PRPs.  Thus,  a  "closed"  system 
is  created,  dominated  by  the  litigation  mentality  of  the  litigants.  The  only  way  to 
address  the  concerns  ot  all  stakeholders  and  achieve  more  clean-ups  is  to  replace 
the  current  liability  structure. 

The  Indirect  Effect  of  Superfund — The  Credit  Crunch 

Financial  institutions  extending  credit  to  borrowers  with  Superfund  liability  un- 
derstandably have  an  interest  in  the  effects  of  the  Superfund  program.  If  a  bank 
lends  funds  to  a  company  with  potential  liability,  the  borrower  may  be  called  on  to 
contribute  to  a  huge  clean-up  bill  and  as  a  result  may  be  unable  to  repay  the  loan. 
Land  or  property  used  as  collateral  may  decline  in  value  due  to  the  liability  and 
may  not  be  sufficient  to  recover  the  full  amount  of  the  loan.  In  addition,  banks  are 
concerned  that  they,  ultimately,  could  be  held  liable  for  clean-up  costs. 

Although  recent  government  regulations  have  restricted  a  lender's  direct  exposure 
to  Superfund  liability,  capital  markets  have  tightened.  Dun  and  Bradstreet  has  a 

Eolicy  of  removing  credit  ratings  for  businesses  as  soon  as  D&B  discovers  that  a 
usiness  has  been  listed  as  a  Superfund  PRP.  A  1991  Independent  Bankers  Associa- 
tion survey  found  that  in  the  last  five  years  869c  of  its  members  had  changed  their 
lending  procedures  due  to  environmental  concerns,  and  21*^  had  experienced  some 
form  of  default  or  loss  due  to  environmental  contamination.  A  poll  of  small  financial 
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institutions  with  under  $250  million  in  assets  found  that  43rr  had  ceased  making 
loans  to  companies  with  any  type  of  environmental  contamination. 

Earlier  in  my  testimony,  I  cited  the  results  of  a  study  on  the  impact  of  Superfund 
conducted  by  two  professors  from  the  University  of  New  Hampshire.  Here  are  more 
specifics  from  that  study  relevant  to  the  indirect  effects  of  Superfund.  Respondents 
to  the  survey  overwhelmingly  cited  the  liability  system  (nearly  70^r)  as  the  biggest 
problem  with  Superfund.  About  75^  of  the  money  small  firms  spend  on  Superfund 
goes  for  transaction  costs — legal  and  consulting  fees.  (The  transaction  cost  study  re- 
leased this  month  by  RAND  puts  this  figure  at  about  60^).  The  study  also  found 
that  approximately  20cf  of  the  survey's  respondents  indicated  that  their  status  as 
a  PRP  affected  the  amount,  and  three  times  that  many  stated  that  the  terms  of 
their  loans  were  negatively  affected  by  their  PRP  status. 

An  American  Bankers  Association  (ABA)  spokesperson  testifying  before  the  Sen- 
ate Committee  on  Public  Works  and  the  Environment  in  1991,  gave  a  drycleaner 
as  an  example  of  a  borrower  engaged  in  a  business  associated  with  environmental 
risks.  If  the  drycleaner  wanted  to  borrow  $50,000  to  purchase  equipment  or  expand, 
most  banks  would  require  that  the  business  be  used  as  the  collateral  for  the  loan. 
The  loan  officer  would  require  a  thorough  environmental  assessment,  costing  be- 
tween $500  and  $2,500 — about  1.59r  of  the  total  loan.  Even  if  the  assessment  did 
not  discover  any  potential  environmental  threats,  the  bank  might  still  be  hesitant 
to  grant  the  loan  for  fear  that  contamination  could  surface  at  a  later  time.  The  ABA 
spokesperson  noted  that  banks  are  increasingly  reluctant  to  grant  loans  under  these 
circumstances.  Loans  of  this  size  usually  produce  a  profit  of  about  $1,000  a  year — 
an  amount  hardly  worth  the  risk. 

CONCLUSION 

As  you  can  see,  comprehensive  Superfund  reform  is  very  important  to  me,  to  my 
business,  to  the  employees  of  Chelsea  Clock,  and  to  the  community  of  Chelsea. 
Superfund  reform  is  also  important  to  other  small  businesses  like  mine,  to  medium- 
and  large-sized  businesses,  to  financial  institutions,  to  state  and  local  governments 
and  municipalities,  to  the  insurance  industry,  to  communities  and  to  concerned  citi- 
zens all  over  the  United  States.  A  new  start  for  Superfund  is  needed.  By  eliminating 
the  legal  warfare  that  prevents  clean-ups,  and  focusing  on  the  real  risks  to  human 
health,  the  Superfund  program  can  clean  up  sites  more  quickly  and  efficiently.  After 
15  years  of  failure,  the  millions  of  stakeholders  of  the  Superfund  program  cannot 
afford  another  attempt  to  mend  a  broken  law.  Congress  must  be  bold  and  create 
a  new  Superfund. 

Mr.  Oxley.  Dr.  Hahn. 

STATEMENT  OF  ROBERT  W.  HAHN 

Mr.  Hahn.  Thank  you,  Mr.  Chairman  and  distinguished  mem- 
bers of  the  subcommittee.  I  appreciate  having  this  opportunity  to 
testify  on  such  an  important  piece  of  legislation. 

I  am  currently  a  resident  scholar  at  American  Enterprise  Insti- 
tute and  also  an  adjunct  professor  at  Carnegie  Mellon.  From  1991 
to  1994  I  was  an  adjunct  faculty  member  at  Harvard's  Kennedy 
school,  and  before  that  I  served  for  2  years  as  a  senior  staff  mem- 
ber at  the  Council  of  Economic  Advisors.  Currently  I  am  leading  an 
AEI  research  team  that  is  conducting  an  in-depth  study  of  options 
for  reforming  Superfund.  Our  aim  is  to  develop  a  series  of  policy 
options  that  are  more  effective  and  less  costly  than  the  current 
Superfund  program.  When  the  results  of  that  study  are  available, 
I  would  be  happy  to  share  them  or  at  least  make  them  available 
to  the  members  of  the  committee. 

In  addition,  I  would  like  to  ask  that  the  committee  insert  my 
complete  written  statement  into  the  record. 

Superfund  is  one  of  the  most  controversial  and  probably 
most 

Mr.  Oxley.  Excuse  me.  Without  objection,  that  will  be  made  a 
part  of  the  record. 

Mr.  Hahn.  Thank  you. 
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Superfund  is  one  of  the  most  controversial  and  probably  most 
poorly  designed  pieces  of  environmental  legislation  that  has  ever 
been  passed.  The  Federal  Superfund  program  has  been  criticized 
because  it  is  overly  prescriptive,  wasteful,  characterized  by  unnec- 
essary delay,  and  unresponsive  to  community  needs.  All  of  these 
criticisms  are  true. 

We  believe  there  are  three  key  problems  with  the  current  imple- 
mentation of  Superfund.  First  and  most  important,  the  structure  of 
the  program  does  not  provide  adequate  incentives  to  select  rem- 
edies whose  economic  benefits  are  likely  to  justify  their  costs.  Sec- 
ond, the  program  wastes  a  substantial  amount  of  resources  in 
transactions  unrelated  to  cleanup  and  on  remedies  that  are  more 
costly  than  they  need  to  be.  And,  third,  the  program  does  not  pro- 
vide adequate  incentives  for  innovation. 

In  short,  as  several  people  have  said,  both  Congress,  Members  of 
Congress,  and  distinguished  members  of  this  panel,  Superfund  is 
broken  and  needs  to  be  fixed.  The  reforms  cannot  be  done  on  a 
piecemeal  basis,  as  you  noted,  Mr.  Chairman.  The  different  parts 
of  the  law  are  related,  often  in  complicated  ways.  Thus,  while  it  is 
useful  to  consider  reform  of  the  liability  system,  these  reforms 
should  not  be  considered  in  isolation.  Let  me  offer  a  few  general 
points  of  policy  guidance,  and  since  time  is  short  I  will  go  over 
them  quickly. 

First,  the  government  does  have  an  important  and  legitimate 
role  to  play  in  addressing  hazardous  waste  problems,  particularly 
those  associated  with  Superfund. 

Second,  benefit/cost  analysis,  a  primary  tool  in  the  economist's 
tool  chest,  should  play  a  more  prominent  role  in  helping  to  select 
sites  to  clean  up  and  remedies  to  use.  Suffice  it  to  note,  to  this 
point  EPA  has  not  really  made  serious  use  of  benefit/cost  analysis 
in  helping  with  remedy  selection. 

Third,  the  application  of  risk  assessment  needs  to  be  improved. 
With  respect  to  Superfund,  let  me  note  two  particular  points.  First, 
the  focus  should  be  on  reducing  human  health  risk  and  environ- 
mental risks  rather  than  eliminating  contamination  just  for  its  own 
sake.  As  currently  written,  the  law  places  too  much  emphasis  on 
eliminating  contamination  without  giving  due  consideration  to  the 
risks  posed  by  this  contamination.  Second,  the  risks  vary  dramati- 
cally across  sites,  and  this  suggests  that  there  may  be  a  great  deal 
to  be  gained  from  targeting  Superfund  resources  better. 

Let  me  now  turn  to  specific  policy  recommendations.  Our  rec- 
ommendations are  designed  to  promote  economic  efficiency,  reduce 
waste,  and  foster  innovation  in  Superfund. 

First,  the  distinction  between  NPL  sites  and  non-NPL  sites 
should  be  eliminated.  The  primary  reason  is  that  this  distinction 
is  not  particularly  helpful  in  achieving  the  maximum  reduction  in 
risks  with  the  available  resources. 

Second,  and  more  to  the  point  for  today's  session,  retroactive  li- 
ability should  be  eliminated  for  firms  acting  legally  at  that  time. 
Eliminating  retroactive  liability  would  substantially  reduce  trans- 
action costs.  Recent  estimates  have  placed  reductions  in  both  pri- 
vate transaction  costs  and  Federal  enforcement  costs  at  90  percent. 

Third,  some  form  of  prospective  liability  should  be  maintained, 
as  some  of  the  proposals  in  Congress  are  now  suggesting.  Liability 
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for  existing  waste  disposal  is  needed  because  there  are  some  waste 
products  that  could  pose  risks  that  are  not  subject  to  regulation 
under  other  laws  such  as  RCRA. 

Fourth,  Federal  funding  sources  should  be  reexamined.  The  cur- 
rent set  of  Superfund  taxes  may  impose  excessive  administrative 
burdens  on  the  private  sector  and  the  government.  We  suggest 
eliminating  existing  taxes  if  they  impose  burdens  that  are  shown 
to  be  excessive.  In  addition,  the  Federal  Government  should  also 
define  a  revenue  cap  for  Superfund  that  is  not  easily  changed.  That 
will  provide  an  incentive  to  spend  taxpayers'  money  more  wisely. 

Finally,  we  believe  introducing  greater  remedy  flexibility  is  im- 
portant for  developing  a  more  economically  efficient  Superfund  pro- 
gram. The  law's  focus  on  treatment  and  permanence  along  with  the 
requirement  that  remedies  meet  all  so-called  applicable  or  relevant 
and  appropriate  requirements  have  proven  quite  costly. 

I  see  my  red  light  is  on,  so  let  me  conclude.  Superfund  is  a  poorly 
designed  regulatory  program.  It  can  be  improved  substantially  by 
altering  the  structure  of  liability.  The  current  liability  system  re- 
sults in  large  transaction  costs  without  commensurate  benefits.  We 
suggest  that  retroactive  liability  should  be  eliminated  and  that  pro- 
spective liability  should  be  maintained.  The  reduction  in  funds 
available  for  Superfund  from  the  changes  in  liability  could  be  offset 
by  reductions  in  transaction  costs  and  increases  in  efficiency. 
Changing  the  structure  of  liability  is  only  one  part  of  a  set  of 
broader  changes  needed  to  improve  Superfund. 

Reform  attempts  should  also  give  communities,  States,  and  the 
Federal  Government  more  flexibility  in  selecting  remedies.  At  the 
same  time,  governments  and  communities  should  make  decisions 
with  the  knowledge  that  funds  for  cleanup  activities  are  limited. 
This  is  why  we  recommend  that  discipline  be  imposed  on  the  sys- 
tem by  capping  Federal  revenues  available  for  Superfund  and  re- 
quiring that  additional  funding  for  cleanup  activities  come  from  the 
States. 

Thank  you  very  much. 

[The  prepared  statement  of  Robert  W.  Hahn  follows:] 

Prepared  Statement  of  Robert  W.  Hahn,  American  Enterprise  Institute 

INTRODUCTION 

Good  morning,  Mr.  Chairman  and  distinguished  members  of  the  subcommittee.  I 
appreciate  having  this  opportunity  to  testify  on  such  an  important  piece  of  legisla- 
tion. 

My  name  is  Robert  Hahn.  I  am  currently  a  resident  scholar  at  the  American  En- 
terprise Institute  and  an  adjunct  professor  of  economics  at  Carnegie  Mellon  Univer- 
sity. From  1991-1994,  I  was  an  adjunct  faculty  member  at  the  Kennedy  School  of 
Government  at  Harvard  and  before  that  I  served  for  two  years  as  a  senior  staff 
member  of  the  President's  Council  of  Economic  Advisers. 

I  worked  on  Superfund  policy  issues  when  I  was  at  the  Council  of  Economic  Ad- 
visers. In  addition,  I  have  done  research  on  designing  innovative  approaches  to  haz- 
ardous waste  management  in  the  U.S. 

Currently,  I  am  leading  an  AEI  research  team  that  is  conducting  an  in-depth 
study  of  options  for  reforming  Superfund.  Our  aim  is  to  develop  a  series  of  policy 
options  that  are  more  effective  and  less  costly  than  the  current  Superfund  program. 
When  the  results  of  that  study  are  available,  I  would  be  happy  to  make  them  avail- 
able to  the  members  of  the  Committee. 

Today,  I  would  like  to  highlight  some  of  the  preliminary  findings  from  our  re- 
search, but  first  let  me  put  the  issue  in  context.  From  the  standpoint  of  costs, 
Superfund  is  a  relatively  small  program  by  Washington  standards.  It  accounts  for 
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roughly  $4  billion,  or  less  than  3%  of  an  estimated  $150  billion  spent  on  environ- 
mental regulation  each  year  (EPA,  1990).  In  addition,  another  $2  billion  is  spent 
on  federal  facilities  at  the  Department  of  Defense  and  Department  of  Energy. 

Yet,  Superfund  is  one  of  the  most  controversial,  and  probably  most  poorly  de- 
signed, pieces  of  environmental  legislation  that  has  ever  been  passed.  Aimed  at  ad- 
dressing the  problem  of  abandoned  hazardous  waste  sites,  the  federal  Superfund 
program  has  been  criticized  because  it  is  overly  prescriptive,  wasteful,  characterized 
by  unnecessary  delay  and  unresponsive  to  community  needs.  As  we  shall  see,  all 
of  these  criticisms  are  true.  For  example,  only  64  of  1,354  of  the  most  hazardous 
sites  have  been  removed  from  the  National  Priorities  List  (NPL)  since  the  program's 
inception,  and  it  is  estimated  that  nearly  a  quarter  of  private  spending  goes  to  non- 
cleanup  activities  such  as  legal  fees  (Dixon,  1994). 

We  believe  there  are  three  key  problems  with  the  current  implementation  of 
Superfund.  First,  and  most  important,  the  structure  of  the  program  does  not  provide 
adequate  incentives  to  select  remedies  whose  economic  benefits  are  likely  to  justify 
the  costs.  Second,  the  program  wastes  a  substantial  amount  of  resources  in  trans- 
actions unrelated  to  cleanup  and  on  remedies  that  are  more  costly  than  they  need 
to  be.  Third,  the  program  does  not  provide  adequate  incentives  for  innovation.  In 
short,  Superfund  is  broken  and  needs  to  be  fixed. 

Constructive  Superfund  reform  cannot  be  done  on  a  piecemeal  basis.  The  different 
parts  of  the  law  are  related,  often  in  complicated  ways.  Thus,  while  it  is  useful  to 
consider  reform  of  the  liability  system,  these  reforms  should  not  be  considered  in 
isolation. 

The  purpose  of  this  testimony  is  to  highlight  the  fundamental  problems  with  the 
program  and  to  offer  recommendations  that  address  important  defects  in  the  legisla- 
tion. After  providing  an  overview  of  the  Superfund  program  and  a  review  of  its 
progress,  some  concrete  recommendations  for  reform  are  presented  and  evaluated. 
The  key  points  of  this  testimony  are  then  summarized  in  the  conclusion. 

AN  ECONOMIC  OVERVIEW  OF  SUPERFUND 

Created  in  response  to  public  concern  over  Love  Canal  and  other  hazardous  waste 
sites  across  the  nation,  the  Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Act  (CERCLA  or  'Superfund")  was  passed  in  1980  and  amended  sig- 
nificantly in  1986.  The  aim  of  the  law  was  to  quickly  identify  and  clean  up  sites 
contaminated  with  hazardous  wastes.  Sites  that  were  considered  to  be  the  most  haz- 
ardous based  on  a  ranking  system  were  put  on  the  NPL.  Only  at  that  point  could 
such  sites  qualify  for  federal  remediation  funding. 

Superfund  attempted  to  assign  the  costs  of  cleanup  to  potentially  responsible  par- 
ties (PRPs)  by  making  these  parties  liable.1  Where  PRPs  could  not  be  found,  a  fund 
was  created  to  assist  in  the  cleanup. 

Under  the  Superfund  statute,  the  U.S.  Environmental  Protection  Agency  (EPA) 
has  the  authority  to  conduct  short-term  removal  actions,  which  are  emergency 
measures  designed  to  eliminate  the  threat  of  imminent  hazards,  and  long-term  re- 
medial actions  on  NPL  sites.  While  the  removal  program  has  been  considered  by 
many  to  be  the  most  successful  part  of  Superfund,  remedial  actions  have  been  slow, 
costly  and  very  controversial. 

Of  the  nearly  40,000  potentially  contaminated  sites  in  the  EPA  information  sys- 
tem, 1,354  sites,  including  160  federal  facilities,  have  been  placed  on  the  NPL.2  In 
addition,  3,893  removal  actions  have  been  started  at  2,987  sites.  Progress  has  been 
quite  slow  so  far.  While  remedial  action  has  begun  at  626  sites,  EPA  has  removed 
only  64  sites  from  the  NPL  list.  The  Congressional  Budget  Office  (CBO,  1994b)  has 
estimated  the  average  duration  of  cleanup  at  sites  to  be  at  least  12  years  although 
more  recent  sites  have  been  completed  somewhat  more  quickly.  By  the  end  of  1999, 
EPA  estimates  there  will  be  a  total  of  1,650  NPL  sites.3 

Estimates  of  the  expected  total  costs  of  Superfund  have  focused  on  two  key  vari- 
ables: the  number  of  NPL  sites  and  the  average  costs  of  cleanup.  Average  projected 
costs  range  from  about  $25  to  $50  million  per  site,  with  the  number  of  sites  ranging 
from  1,000  to  8,000,  depending  on  the  study  (see  Colglazier  et  al.,  1991;  CBO, 
1994a;  and  Probst  et  al.,  1995). 4  Total  costs  span  a  fairly  wide  range.  For  example, 
a  CBO  study  estimated  that  the  total  discounted  costs  of  the  program  were  $228 


PRPs  were  defined  as  generators  of  hazardous  substances,  transporters  who  selected  the  fa- 
cility for  disposal  of  hazardous  wastes,  or  current  and  former  owners  and  operators  of  the  site 

All  numbers  on  Superfund  progress  are  from  EPA,  1995. 
3  This  information  is  from  a  January  28,  1994  OSWER  Directive  responding  to  21  questions 
submitted  to  the  EPA  by  Representatives  Al  Swift  and  John  Dingell  on  July  19,  1993. 

We  think  that  the  upper  bound  estimates  on  average  cost  per  site  and  the  number  of  sites 
are  not  very  likely 
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billion,  with  a  range  of  $106  to  $463  billion,  depending  on  the  number  of  NPL  sites 
that  were  cleaned  up. 

Estimates  of  cost  savings  from  reform  examine  to  potential  for  both  reducing  the 
transaction  costs  associated  with  non-cleanup  activities  and  paying  less  for  the  same 
level  of  cleanup.  Dixon  (1994)  has  estimated  that  private  sector  transaction  costs  are 
23%-31%  of  total  costs.  In  addition,  13%  of  EPA^s  1994  Superfund  budget  was  for 
enforcement.  This  represents  a  lower  bound  on  EPA's  administrative  costs.  Propos- 
als for  liability  reform  have  been  motivated  in  large  part  by  a  desire  to  reduce  trans- 
action costs.  For  example,  Acton  1 1995)  estimated  that  the  elimination  of  retroactive 
liability  as  of  1987  would  reduce  both  private  transaction  costs  and  federal  enforce- 
ment costs  by  90%. 

The  potential  for  cost  savings  from  more  flexible  remedies  is  also  substantial,  but 
difficult  to  estimate.  In  one  of  the  original  studies  on  the  costs  of  the  Superfund  pro- 
gram, researchers  at  the  University  of  Tennessee  investigated  a  scenario  that  used 
only  containment  and  institutional  controls,  and  found  that  costs  were  reduced  by 
80%. 6  More  recent  estimates  of  remedy  selection  savings  have  ranged  from  25%  to 
60%.6  Further  research  is  needed  to  determine  the  extent  to  which  such  cost  savings 
may  be  offset  by  increases  in  risk.  We  believe  that  these  cost  savings  are  potentially 
quite  large  and  they  can  be  achieved  while  still  reducing  significant  risks. 

Relatively  little  is  known  about  the  benefits  of  the  program.  While  the  public  may 
be  more  concerned  about  chemical  waste  disposal  than  any  other  problem,  EPA 
ranks  the  risks  relatively  low  compared  to  other  environmental  hazards  (EPA, 
1987i. 

Recent  testimony  by  Viscusi  (1995)7  suggests  that  the  average  cost  per  cancer 
case  averted  is  about  $8  million;  however,  there  is  a  wide  variation  across  sites.  Pre- 
liminary work  by  these  researchers  also  finds  that  many  of  the  expected  cases  are 
associated  with  just  a  few  sites.  This  suggests  that  there  may  a  great  deal  to  be 
gained  from  targeting  Superfund  resources  better. 

POLICY  GUIDANCE 

The  following  three  general  points  are  important  to  keep  in  mind  in  thinking 
about  Superfund  reforms: 

1.  The  "government"  has  an  important  and  legitimate  role  to  play  in  addressing 
hazardous  waste  problems,  particularly  those  associated  with  Superfund.  To  the  ex- 
tent Superfund  sites  pose  risks  to  adjacent  areas,  these  are  classic  "externalities" 
that  may  not  be  considered  in  market  transactions.  The  government  needs  to  work 
to  devise  an  approach  that  helps  to  ensure  that  the  benefits  of  cleanup  justify  the 
costs. 

2.  Benefit-cost  analysis  should  play  a  more  prominent  role  in  helping  to  select  sites 
to  clean  up  and  remedies  to  use.  As  it  stands  now,  EPA  ranks  the  risks  associated 
with  different  sites  to  help  determine  whether  a  site  is  placed  on  the  NPL,  but  the 
agency  does  little  systematic  cost-benefit  analysis  that  would  help  ensure  that  the 
resources  are  allocated  in  an  economically  efficient  manner.  If  there  is  a  fixed 
amount  of  money  available  to  address  Superfund  issues,  then  this  money  should  be 
allocated  in  a  way  that  provides  the  maximum  reduction  of  health  and  environ- 
mental risk. 

3.  The  application  of  risk  assessment  needs  to  be  improved.  EPA  has  generally 
tried  to  take  a  "conservative"  approach  to  risk  assessment,  which  can  lead  to  signifi- 
cant inefficiencies  in  resource  allocation  (Nichols  and  Zeckhauser,  1986).  Risk 
should  be  measured  in  terms  of  expected  values  (rather  than  upper  bounds).  Where 
appropriate,  distributions  and  ranges  should  be  used  to  reflect  uncertainty  in  the 
estimates.  Risks  should  also  be  based  on  the  population  exposure  rather  than  the 
reasonable  maximum  exposures  to  individuals  (Rueter  and  Steger,  1990).  If  the  deci- 
sion maker  wants  to  introduce  "conservatism"  into  the  analysis,  this  can  be_done 
in  a  more  transparent  manner  by  changing  the  assumed  value  on  the  risk  reduction, 
such  as  the  value  of  a  statistical  life  (Viscusi,  1995). 

With  respect  to  Superfund,  two  points  about  risk  are  particularly  important  to 
keep  in  mind.  First,  the  focus  should  be  on  reducing  human  health  risks  and  envi- 
ronmental risks  rather  than  eliminating  contamination  (Russell,  1995).  As  currently 


6Colglazier  et  al.,  1991.  This  scenario  is  an  indication  of  the  resource  implications  of  placing 
the  Superfund  program  in  a  "holding  pattern"  over  the  next  30  years;  that  is,  dealing  with  im- 
mediate threats  to  health  and  the  environment,  but  waiting  until  ( presumably  >  better  and 
cheaper  remediation  technologies  are  available  sometime  in  the  future. 

6  Supporters  of  the  Administration's  Superfund  legislation  in  1994,  including  EPA,  cited  25% 
cost  savings.  Milloy  (1995)  estimates  60%  cost  savings  if  proper  risk  calculations  are  used. 

7 The  Viscusi  testimony  is  based  on  a  joint  research  project  with  Professor  James  T  Hamilton 
For  more  detail,  see  Hamilton  and  Viscusi  1 1994 )  and  Viscusi  and  Hamilton  (1994). 
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written,  the  law  places  too  much  emphasis  on  eliminating  contamination  without 
giving  due  consideration  to  the  risks  posed  by  this  contamination.  Second,  the  risks 
vary  dramatically  across  sites.  Thus,  in  most  cases  it  will  not  be  instructive  to  do 
generic  risk  estimates  or  cost-benefit  estimates.  In  some  cases,  site  specific  esti- 
mates will  be  required,  while  in  others,  separating  sites  by  category  may  be  useful. 

POLICY  RECOMMENDATIONS 

The  recommendations  developed  below  are  designed  to  promote  economic  effi- 
ciency, reduce  waste,  and  foster  innovation  in  Superfund.  The  basic  approach  taken 
is  to  change  the  constraints  faced  by  the  regulators,  the  private  sector,  and  the  af- 
fected communities.  The  new  constraints  are  designed  to  allow  for  more  flexibility 
in  selecting  cleanup  remedies,  more  cost-consciousness  in  the  selection  of  remedies, 
and  a  higher  fraction  of  money  targeted  to  actual  cleanups  rather  than  dispute  reso- 
lution. 

The  distinction  between  NPL  sites  and  non-NPL  sites  should  be  eliminated.  There 
are  three  primary  reasons  for  eliminating  this  distinction — first,  because  it  is  not 
particularly  helpful  in  efficiently  allocating  resources:  second,  because  it  is  wasteful 
in  that  too  much  effort  is  used  to  determine  whether  a  site  qualifies  for  federal 
funding  rather  than  in  determining  the  best  way  to  cleanup  the  site;  and  third,  be- 
cause there  is  a  stigma  attached  to  being  placed  on  the  National  Priority  List.  If 
the  distinction  is  eliminated,  and  benefit-cost  analysis  is  used  as  one  criterion  in  al- 
locating resources,  then  this  analysis  should  be  done  systematically.  The  analysis 
could  be  carried  out  in  stages.8 

Eliminate  retroactive  liability  for  firms  acting  legally  at  that  time.  There  are  three 
principal  reasons  for  eliminating  retroactive  liability:  first,  the  rationale  of  retro- 
active liability  is  fundamentally  flawed.  It  is  based,  in  part,  on  making  the  polluter 
pay  for  the  benefits  obtained  from  polluting.  Unfortunately,  these  benefits  were  un- 
likely to  have  been  received  by  the  so-called  polluter,  especially  if  the  business  was 
operating  in  a  competitive  industry.  Moreover,  in  many  cases,  the  polluters  were  op- 
erating legally  at  that  time;  thus,  they  may  not  have  even  known  that  they  were 
polluting. 

Second,  and  most  importantly,  eliminating  retroactive  liability  would  substan- 
tially reduce  transaction  costs.  As  noted  earlier,  recent  estimates  have  placed  reduc- 
tions in  both  private  transaction  costs  and  federal  enforcement  costs  at  90%  for  a 
1987  cutoff.  Trie  target  date  is  critical.  Congress  would  need  to  choose  a  date  be- 
tween 1981  and  1987.  The  later  the  date  chosen  for  eliminating  retroactive  liability, 
the  greater  the  transaction  cost  savings  to  both  government  and  the  private  sector. 

Third,  eliminating  retroactive  liability  would  help  introduce  greater  cost  con- 
sciousness into  the  selection  of  remedies.  As  it  stands  now,  there  are  strong  incen- 
tives to  choose  a  remedy  more  expensive  than  the  affected  community  would  pur- 
chase if  it  had  to  spend  its  own  money. 

Criticisms  of  repealing  retroactive  liability  have  focused  on  the  following  issues: 
(1.)  an  increased  burden  on  obtaining  revenues  from  the  fund,  (2.)  slowing  the  pace 
of  cleanup,  (3.)  increasing  some  transaction  costs,  and  (4.)  incentives  for  cleanup  and 
obeying  the  law. 

Removing  retroactive  liability  could  increase  the  burden  on  the  fund  in  two  ways: 
first  by  reducing  PRP  liability  and  second  by  increasing  direct  cleanup  costs.  Acton 
(1995)  estimates  that  the  reduction  in  PRP  direct  contributions  to  cleanup  costs 
range  from  70%  to  95%  based  on  a  1981  and  1987  cutoff  for  retroactive  liability. 
In  addition,  due  to  a  presumed  private  sector  advantage  in  holding  down  cleanup 
costs,  which  is  estimated  to  be  approximately  20%, 9  transferring  responsibility  for 
cleanup  to  the  fund  could  lead  to  higher  direct  cleanup  costs.  Some  of  the  increase 
could  be  mitigated  by  reductions  in  redundancies  in  federal,  state  and  PRP  roles  at 
sites,  and  by  a  more  efficient  federal  contracting  process.  This  issue  will  be  explored 
more  fully  in  the  funding  section. 

The  slower  pace  of  cleanup  is  alleged  to  result  from  fewer  resources  being  avail- 
able for  cleanup.  There  is  some  evidence  to  suggest  that  the  current  pace  of  cleanup 
could  be  maintained.10 

It  is  true  that  some  disputes,  such  as  the  determination  of  when  waste  was  actu- 
ally disposed,  may  arise.  However,  we  think  these  costs  are  likely  to  be  quite  small 


In  the  first  stage,  a  crude  benefit-cost  analysis  could  separate  sites  into  categories  based  on 
expected  funding  needs.  Sites  that  are  most  likely  to  warrant  significant  levels  of  funding  should 
receive  closer  analytical  scrutiny  than  sites  that  are  less  likely  to  require  significant  funding, 
moo    r    ^reu  as  been  used  frequently,  is  not  based  on  very  convincing  evidence.  DOE 

1  ly*"1  found  that  private  sector  cleanup  costs  17-19%  less  than  work  done  by  government  agen- 
cies other  than  DOE 
10See  footnote  12. 
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compared  with  the  savings  that  could  result  from  lower  legal  costs  associated  with 
legal  battles  among  parties  and  the  government  over  who  should  pay  the  bill  and 
the  appropriate  level  of  cleanup  (Dixon,  1995). 

Some  have  argued  that  the  pace  of  voluntary  cleanup  is  likely  to  slow  if  firms  are 
no  longer  directly  responsible  for  cleaning  up.  This  is  possible,  but  we  think  the  im- 
pact is  likely  to  be  small  because  firms  engaged  in  decisions  about  voluntary  clean- 
up are  likely  to  be  affected  by  a  number  of  other  factors,  including  the  conditions 
under  which  property  can  be  traded.  A  second  concern  relates  to  getting  firms  to 
comply  with  laws.  If  a  business  thinks  that  the  law  will  be  changed,  it  may  defer 
making  investments  that  might  be  socially  beneficial.  We  think  this  general  problem 
with  government  "credibility '  should  not  deter  legislators  from  improving  the  design 
of  a  wasteful  government  program. 

Some  form  of  prospective  liability  should  be  maintained.  Liability  for  existing 
waste  disposal  is  needed  because  there  are  some  waste  products  that  could  pose 
risks  that  are  not  subject  to  regulation  under  other  laws,  such  as  RCRA.  The  best 
kind  of  liability  structure  is  one  that  minimizes  transaction  costs  and  provides  ade- 
quate incentives  to  balance  the  costs  of  risk  reduction  against  the  benefits. 

Federal  funding  sources  should  be  re-examined.  Congress  should  consider  funding 
Superfund  from  general  revenues.  The  current  set  of  Superfund  taxes  may  impose 
excessive  administrative  burdens  on  the  private  sector  and  the  government.  For  ex- 
ample, while  the  three  Superfund  taxes  have  raised  almost  $10  billion  through 
1993,  recent  evidence  suggests  that  the  Corporate  Environmental  Income  Tax  im- 
poses compliance  costs  on  firms  that  are  more  than  four  times  the  revenue  col- 
lected.11 We  suggest  eliminating  existing  taxes  if  they  impose  burdens  that  are 
shown  to  be  excessive. 

In  addition,  the  federal  government  should  also  define  a  revenue  cap  for 
Superfund  that  is  not  easily  changed.  This  will  provide  an  incentive  to  spend  tax- 
payers' money  more  wisely. 

With  the  elimination  of  retroactive  liability,  some  additional  funding  may  be  need- 
ed to  maintain  the  current  level  of  cleanup  effort.  However,  it  is  plausible  that  the 
additional  cleanup  costs  resulting  from  the  elimination  of  retroactive  liability  can 
be  offset  by  more  efficient  contracting,  reduced  transaction  costs  and  savings  from 
remedy  selection.12 

We  believe  remedy  flexibility  is  important  for  developing  a  more  economically  effi- 
cient Superfund  program.  The  law's  focus  on  treatment  and  permanence,  along  with 
the  requirement  that  remedies  meet  all  "Applicable  or  Relevant  and  Appropriate  Re- 
quirements" (ARARs)  have  proven  quite  costly.  Congress  should  consider  eliminat- 
ing the  constraints  imposed  by  ARARs  and  encouraging  greater  flexibility  in  remedy 
selection.  Where  state  or  local  communities  want  stricter  standards,  additional 
funds  for  cleanup  could  be  raised  by  the  states. 

As  noted  earlier,  greater  flexibility  in  remedy  selection  is  likely  to  lead  to  substan- 
tial cost  savings.  This  flexibility  could  be  enhanced  still  further  by  allowing  commu- 
nities with  Superfund  sites  to  reallocate  funds  that  were  targeted  for  Superfund 
cleanup  to  other  risk-reducing  activities  if  they  could  result  in  greater  benefits  for 
the  community  (Passell,  1991  and  Graham  and  Sadowitz,  1994).  If  desired,  this  pro- 
gram could  impose  some  minimal  requirement  for  cleanup  of  the  site  itself.  More- 
over, there  is  an  argument  to  be  made  for  allowing  communities  even  greater  flexi- 
bility in  how  these  funds  are  spent  (e.g.,  on  improving  education). 

EVALUATION  OF  POLICY  RECOMMENDATIONS 

It  is  useful  to  examine  the  impacts  of  these  recommendations  on  Superfund.  Here 
we  assess  each  recommendation  using  the  following  evaluation  criteria:  economic  ef- 
ficiency, transaction  costs,  the  pace  of  cleanup,  innovation,  equity,  and  the  pace  of 
voluntary  cleanup.  The  assessments  are  qualitative  in  nature  and  represent  our 
best  judgment. 

Economic  Efficiency 

Economic  efficiency  is  likely  to  be  enhanced  for  several  reasons.  First,  additional 
flexibility  will  encourage  innovation  and  enable  communities  to  choose  more  cost- 
effective  options  for  reducing  the  risk  posed  by  sites.  Second,  transaction  costs  are 
likely  to  decrease.  Third,  the  analysis  will  apply  to  a  wider  class  of  sites,  thereby 


11  This  estimate  does  not  include  deadweight  loss  or  excess  burden  imposed  by  these  taxes. 
See  Probst  et  al,  1995. 

12  National  Strategies,  Inc.  (1995)  estimates  that  the  government  could  maintain  current  lev- 
els of  cleanup  while  repealing  retroactive  liability  for  sites  before  the  1987  cutoff  This  estimate 
does  not  include  potential  savings  from  remedy  selection  reform. 
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improving  prospects  for  cost  minimization.  Fourth,  the  revenue  constraint  is  likely 
to  induce  all  levels  of  government  to  use  resources  more  wisely. 

One  important  issue  is  whether  the  level  of  resources  devoted  to  the  problem  is 
likely  to  lead  to  higher  efficiency.  This  is  more  difficult  to  answer.  We  hope  that 
the  use  of  general  revenues  to  cover  the  incremental  costs  of  these  projects  would 
elicit  a  better  measure  of  society's  willingness  to  pay;  unfortunately,  we  cannot 
make  this  claim  with  a  high  degree  of  confidence.  If  the  same  level  of  resources  that 
would  have  been  expended  on  the  existing  program  were  spent  under  a  revised  one, 
we  think  efficiency  would  increase  because  of  the  increase  in  flexibility. 

Transaction  Costs 

The  removal  of  retroactive  liability  is  likely  to  lead  to  lower  transaction  costs 
among  private  parties.  In  addition,  transaction  costs  will  be  lower  because  there  will 
be  less  litigation  over  the  National  Priority  List  and  less  litigation  over  who  should 
pay  for  cleanups.  While  new  transaction  and  overhead  costs  may  be  created,  espe- 
cially for  EPA  in  administrating  fund-lead  cleanups,  we  believe  overall  transaction 
costs  will  be  lower.  If  the  program  is  funded  through  general  revenues,  the  cost  to 
the  private  sector  and  the  government  of  collecting  the  tax  is  likely  to  decline  as 
well. 

Pace  of  Cleanup 

More  flexibility  is  likely  to  lead  to  lower  costs  and  more  innovation,  thus  speeding 
cleanup.  In  addition,  firms  will  be  less  prone  to  delay  cleanup  because  of  changes 
in  the  liability  provisions.  On  the  other  hand,  greater  community  involvement  could, 
but  need  not,  slow  cleanup  efforts.  Revenue  constraints  on  the  program  could  also 
slow  cleanups.  On  balance,  however,  the  pace  of  cleanup  is  likely  to  increase  under 
the  proposed  reforms. 

Innovation 

Innovation  is  likely  to  be  enhanced  because  the  laws  will  allow  for  more  flexible 
solutions.  In  addition,  there  will  be  a  greater  incentive  to  identify  cost-effective  inno- 
vations as  a  result  of  reforms  that  place  a  greater  emphasis  on  spending  Superfund 
dollars  more  efficiently. 

Equity 

Equity  is  hard  to  define.  Loosely  speaking,  we  ask  the  question:  Will  individuals 
with  low  incomes  near  Superfund  sites  be  more  likely  to  have  their  sites  addressed? 
We  believe  so,  simply  because  cleanups  are  likely  to  be  faster  and  less  costly,  allow- 
ing resources  to  go  further. 

Pace  of  Voluntary  Cleanup 

Because  the  information  on  voluntary  cleanups  is  very  limited,  it  is  difficult  to 
predict  the  impacts  of  these  reforms.  We  believe  the  number  of  voluntary  cleanups 
is  not  likely  to  be  dramatically  affected  by  the  proposed  changes.  To  the  extent  that 
costs  are  lowered,  voluntary  cleanups  are  likely  to  increase;  however,  voluntary 
cleanups  could  be  adversely  affected  by  the  elimination  of  retroactive  liability.  If 
states  were  concerned  about  this,  they  could  write  rules  for  transferring  property 
that  encourage  voluntary  cleanup.  Indeed,  several  states  are  experimenting  with 
such  rule  changes  now. 

CONCLUSION 

Superfund  is  a  poorly  designed  regulatory  program.  It  can  be  improved  substan- 
tially by  altering  the  structure  of  liability.  The  current  liability  system  results  in 
large  transaction  costs  without  commensurate  benefits.  We  suggest  that  retroactive 
liability  should  be  eliminated  and  that  prospective  liability  should  be  maintained. 
The  reduction  in  funds  available  for  Superfund  from  the  changes  in  liability  could 
be  offset  by  reductions  in  transaction  costs  and  increases  in  efficiency.  In  addition, 
we  recommend  that  Congress  consider  changing  the  funding  mechanism  for 
Superfund. 

Changing  the  structure  of  liability  is  only  one  part  of  a  set  of  broader  changes 
needed  to  improve  Superfund.  Reform  attempts  should  also  give  communities,  states 
and  the  federal  government  more  flexibility  in  selecting  remedies.  At  the  same  time, 
governments  and  communities  should  make  decisions  with  the  knowledge  that 
funds  for  cleanup  activities  are  limited.  This  is  why  we  recommend  that  discipline 
be  imposed  on  the  system  by  capping  federal  revenues  available  for  Superfund  and 
requiring  that  additional  funding  for  cleanup  activities  come  from  the  states. 

Thank  you. 
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Mr.  Oxley.  The  Chair  will  recognize  himself  for  a  round  of  ques- 
tions. 

Dr.  Hahn,  you  had  indicated  you  were  undertaking  a  study  on 
retroactive  and  generally  Superfund  reform.  When  do  you  expect 
that  that  will  be  completed? 

Mr.  Hahn.  Within  the  next  6  weeks. 

Mr.  Oxley.  That  might  be  a  good  timeframe. 

Also  let  me  ask,  you  have  stressed  the  need  for  reform  to 
Superfund's  liability  system,  and  particularly  in  regard  to  retro- 
active liability.  Those  who  would  propose  repeal  of  retroactive  talk 
about  generally  two  dates,  1981  or  1987.  Has  your  study  gone  far 
enough  where  you  could  give  us  an  opinion  as  to  what  would  be 
the  most  appropriate  date? 

Mr.  Hahn.  Well,  I  think  that  is  a  decision  that  you  are  in  a  bet- 
ter position  to  make.  We  can  talk  about  what  the  tradeoffs  are  in 
terms  of  revenue  requirements  as  a  function  of  the  earlier  date  ver- 
sus the  later  date.  My  own  personal  opinion,  which  doesn't  reflect 
AEI,  is  that  there  is  no  reason  not  to  choose  the  later  date. 

Mr.  Oxley.  There  is  no  reason  not  to  choose  a  later  date? 

Mr.  Hahn.  Right. 

Mr.  Oxley.  Your  testimony  strongly  suggests  that  the  Superfund 
is  one  of  the  worst  Federal  statutes  in  terms  of  its  effectiveness  in 
accomplishing  its  intended  purpose.  For  the  purposes  of  discussion, 
could  you  compare  the  Superfund  program,  let's  say,  to  the  Clean 
Air  Act  and  Clean  Water  Act  in  its  effectiveness  and  cost. 

Mr.  Hahn.  That  is  hard  to  do.  Professor  Viscusi  gave  some  testi- 
mony which  indicated — well,  first  of  all,  with  Superfund,  as  I  think 
you  noted  in  your  opening  remarks,  we  are  simply  wasting  a  lot  of 
money  directed  toward  noncleanup  activities,  which  is  good  for  no 
one  but  lawyers. 

If  you  take  a  look  at  the  three  broad  pieces  of  legislation,  the 
bang  for  your  buck  you  get  in  terms  of  risk  reduction  is  probably 
less  in  Superfund  than  the  other  two  you  cited. 

Mr.  Oxley.  Thank  you. 

Let  me  ask:  Mr.  Yee,  I  was  struck  by  your  testimony  and  the  dif- 
ficulties you  have  experienced  as  a  small  businessman.  You  have 
come  a  long  way  here  to  testify,  and,  as  I  understand,  you  have 
also  testified  in  the  Senate  before  Mr.  Smith,  Senator  Smith's  sub- 
committee. Could  you  share  with  the  committee  your  experiences. 
Why  did  you  come  here  from  Guangzhou,  and  what  were  your  ex- 
periences in  arriving  here  in  the  United  States? 

Mr.  Yee.  Like  I  said  before,  I  was  born  and  raised  in  Canton, 
China.  During  my  childhood  I  was  living  through  the  Second  World 
War.  We  lived  in  the  land  of  no  man.  My  mother  was  a  widow,  like 
she  said,  a  widow  with  a  husband  overseas,  caring  for  five  children 
running  back  and  forth  from  place  to  place,  hiding  ourselves  from 
the  enemy  soldiers.  The  last  thing  she  could  sell  was  one  of  her 
teeth  that  had  a  little  bit  of  gold  refilled,  and  she  pulled  it  out  say- 
ing, "I  don't  need  it  anymore,"  in  exchange  for  a  handful  of  brown 
rice  to  feed  us. 

So  America  was  a  land,  was  the  heaven  on  earth.  Since  that 
time,  I  said,  when  I  grow  up  I  am  going  to  go  to  America.  That  is 
the  land  that  I  can  make  a  living.  I  am  going  to  work  hard.  I  am 
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going  to  be  able  to  have  the  opportunity  to  work  up  the  ladder  and 
live  like  a  human  being.  That  is  why  I  came  to  America. 

Mr.  Oxley.  That  is  quite  a  story. 

Mr.  Leavitt,  what  kind  of  clocks  do  you  manufacture?  Are  these 
grandfather  clocks  or 

Mr.  Leavitt.  We  had  a  starring,  supporting  role  in  "Crimson 
Tide,"  the  movie.  They  are  clocks  for  boats.  They  are  on  the  Na- 
tion's nuclear  submarine  force.  The  Navy,  all  Navy  ships  have 
Chelsea  Clocks  on  them  and  have  had  for  100  years.  They  are  pri- 
marily used  as  gifts  and  are  found  in  the  home  and  the  office.  They 
are  not  grandfather  clocks,  they  are  solid  brass  clocks,  and  I  have 
my  brochure  here. 

Mr.  Oxley.  This  was  not  rehearsed.  I  was  just  curious,  and  I 
haven't  seen  the  movie  yet.  Let  me  ask  you  about  the  situation 
with  the  bank.  Because  that  is  a  common  thread  behind  a  lot  of 
these  stories.  Were  you  forced  then  to  renegotiate  the  loan  to  keep 
your  doors  open? 

Mr.  Leavitt.  Yes.  Typical  of  a  commercial  loan,  it  is  a  20-year 
mortgage,  just  like  most  home  mortgages,  but  it  has  5-year  renewal 
periods,  and  1990  was  a  5-year  renewal  period. 

At  that  time  we  were  asked  by  the  bank  to  drill  into  the  ground. 
That  is  when  the  contamination  was  discovered,  and  that  is  when 
the  bank  started  to  demand  its  money  back.  We  were  able  to  nego- 
tiate with  that  bank,  a  bank  we  had  been  doing  business  with  14, 
15  years,  after  spending  about  $50,000  in  attorney's  fees,  both  for 
my  attorney  and  the  bank's  attorney. 

After  that  negotiation  the  bank  agreed  to  stay  in  and  not  de- 
mand its  full  repayment  of  the  loan  and  took  its  normal  monthly 
payments. 

The  problem  I  have  today  is  that  a  new  bank  came  in,  bought 
the  old  bank,  then  demanded  full  repayment,  and  has  forced  me 
again  to  spend  about  another  $50,000  in  legal  fees,  and  that  nego- 
tiation has  not  been  brought  to  a  conclusion  yet. 

Mr.  Oxley.  What  effect  for  your  company  would  our  repeal  of 
retroactive  liability  have  in  real  terms?  Well,  let  me  ask  you  this. 
Is  it  your  opinion  that  if  we  were  to  repeal  retroactive  liability,  that 
most  of  your  problems  would  go  away? 

Mr.  Leavitt.  It  would  be  the  starting  point  in  a  long  journey  for 
me.  The  next  step  is  to  work  with  the  State  of  Massachusetts  and 
have  the  State  of  Massachusetts  repeal  its  retroactive  liability,  and 
not  until  then  will  I  have  the  relief  that  I  need. 

Mr.  Oxley.  I  see.  Thank  you.  My  time  has  expired. 

The  gentleman  from  New  York,  Mr.  Man  ton. 

Mr.  Manton.  Thank  you,  Mr.  Chairman. 

Just  continuing  with  Mr.  Leavitt  for  a  moment,  I  see  that  your 
firm  is  called  Chelsea  Clocks  Company.  I  take  it  you  are  not  incor- 
porated, or  are  you? 

Mr.  Leavitt.  Yes,  it  is  a  corporation.  I  am  the  sole  owner  of  the 
corporation. 

Mr.  Manton.  I  was  wondering  if  you  had  personal  liabilities 

Mr.  Leavitt.  I  don't  believe  so. 

Mr.  Manton.  [continuing]  or  if  you  had  signed  as  a  guarantor. 

Mr.  Leavitt.  Absolutely.  The  bank  loan,  as  in  any  commercial 
loan,  requires  a  personal  guarantee  of  the  owner,  and  I  have  that 


41 

obligation.  I  have  the  obligation  to  pay  off  the  bank  loan  person- 
ally. 

Mr.  Manton.  You  have  no  mobility  there  I  take  it,  in  terms  of 
saying,  okay,  that  site,  that  was  a  disaster,  we  are  moving  away, 
we  are  going  to  get  a  new  plant? 

Mr.  Leavitt.  That  is  a  very  interesting  question.  Mr.  Markey 
knows  that  that  factory  was  built  there  over  100  years  ago  as  a 
clock  factory,  and  we  have  been  producing  clocks  in  that  factory  for 
that  amount  of  time.  It  is  probable  in  time  that  we  will  move  when 
we  outgrow  it,  but  at  this  point  in  time  there  is  no  consideration 
of  moving  out  of  it.  It  is  a  factory  that  we  use  and  need  to  use  to 
produce  our  products. 

Mr.  Manton.  Now  I  notice  in  your  testimony  you  mention  that 
you  purchased  the  building  from  a  company  that  had  actually  done 
the  polluting  some  years  ago  and  they  are  now  part  of  a  larger  cor- 
porate entity. 

Mr.  Leavitt.  Yes. 

Mr.  Manton.  Has  that  helped  at  all  with  a  deeper  pocket  or  a 
deep  pocket? 

Mr.  Leavitt.  I  want  to  emphasize  that  companies  do  not  pollute, 
individuals  pollute.  This  was  a  machine  operator,  and  I  think  that 
is  a  very  important  distinction.  The  law  is  so  arcane,  so  torturous, 
that  what  I  would  have  to  do  as  a  small  business  is  sue  Allied  Sig- 
nal Corporation  or  sue  ITT  Hartford,  who  is  my  insurer,  and  I  can 
assure  you  that  my  little  business  does  not  have  the  resources  to 
do  that  sort  of  thing. 

Mr.  Manton.  Thank  you. 

I  yield  back,  Mr.  Chairman. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentleman  from  Washington  State,  Mr.  White. 

Mr.  White.  Thank  you,  Mr.  Chairman. 

Dr.  Hahn,  I  would  like  to  ask  you  a  couple  questions.  I  noticed 
in  your  testimony  you  said  that  you  thought  eliminating  retroactive 
liability  would  drastically  reduce  transaction  costs,  and  I  read  your 
testimony,  but  I  am  not  sure  I  fully  understood  why  you  thought 
that  would  happen.  Could  you  explain  that  to  us  a  little  bit  more. 

Mr.  Hahn.  Basically  because  it  will  stop  people  from  fighting 
with  each  other  about  how  much  they  have  to  pay  to  clean  up.  So 
it  is  not  a  full  employment  act  for  lawyers  in  that  regard  anymore. 

Mr.  White.  In  my  law  practice,  and  I  was  not  an  environmental 
lawyer,  but  certainly  this  issue  came  up  a  lot,  and  it  strikes  me 
that  it  is  not  just  retroactive  liability  that  people  are  fighting 
about,  but  it  is  your  thought  that  90  percent  of  the  things  they 
fight  about  has  to  do  with  retroactive  liability,  and  that  is  why  you 
think  it  will  be  reduced  to  that  extent? 

Mr.  Hahn.  I  was  citing  that  number  based  on  the  Rand  study  by 
Dr.  Dixon. 

Mr.  White.  Do  you  have  a  sense  for  what  the  average  percentage 
of  transaction  costs  are  in  a  cleanup?  I  don't  know  if  we  have  good 
data.  I  know  we  haven't  cleaned  up  a  huge  number  of  these  sites, 
but  is  there  a  number  you  use  that  represents  what  proportion  of 
a  typical  cleanup  expense  is  devoted  to  transaction  costs? 

Mr.  Hahn.  I  am  looking. 
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Mr.  WHITE.  At  every  hearing  we  have  asked  this  question.  If  you 
answer  it,  you  will  be  doing  great. 

Mr.  Hahn.  Again,  this  is  based  on  the  Rand  data,  but,  for  exam- 
ple, it  is  estimated  that  nearly  a  quarter  of  private  spending  goes 
to  noncleanup  activities  such  as  legal  fees,  but  that  is,  again,  based 
on  the  Rand  study. 

Mr.  White.  Okay.  You  know,  we  talk  about  transaction  costs.  Is 
it  anything  other  than  legal  fees,  or  is  that  really  by  far  the  major- 
ity of  it? 

Mr.  Hahn.  Well,  there  are  a  lot  of  transaction  costs.  For  example, 
you  have  got  multiple  layers  of  bureaucracy.  I  don't  know,  maybe 
Mr.  Leavitt  wants  to  comment  on  this,  but  when  you  have  got  the 
Federal  EPA  and  then  you  have  got  State  agencies  overseeing  con- 
tractors and  you  have  to  ask  them  permission  for  what  they  are 
doing,  so  there  are  a  lot  of  redundancies  in  the  system  that  we 
think  can  be  eliminated. 

Mr.  White.  Okay.  I  take  it  for  a  private  citizen  they  would  have 
their  legal  fees,  and  I  am  sure  they  would  have  the  consultant  fees, 
their  environmental  consultants  and  others,  so  it  would  primarily 
be  that  sort  of  thing  that  a  private  citizen  would  bear.  Thank  you. 

Mr.  Williams,  I  want  to  make  sure  I  understood  your  story.  I 
mean  it  is  too  bad  to  be  true.  I  guess  that  is  probably  not  the  case. 
Do  I  understand  it  correctly  that  they  found  your  drums  in  the 
Superfund  site,  and  even  though  you  had  gotten  rid  of  those  drums 
when  they  were  empty  and  there  was  no  hazardous  material  in 
them,  that  you  were  still  liable  or  they  sought  to  make  you  liable 
for  the  cleanup? 

Mr.  Williams.  No,  they  were  not  our  drums.  All  they  found  was 
checkbook  stubs  showing  that  they  had  bought  drums  from  us.  Just 
2  or  3  drums  contained  10  years  of  records,  and  those  are  the  check 
stubs  from  that  period  of  time,  1961  through  1967. 

Mr.  White.  So  there  was  nothing  that  came  from  your  plant  in 
that  site  at  all? 

Mr.  Williams.  No  evidence  of  it.  I  mean  I  did  sell  them  drums, 
and  we  assume  they  went  to  that  location,  but  we  don't  even  know 
that  because  he  picked  them  up  at  our  plant  and  left  with  them. 

Mr.  White.  When  you  sold  him  the  drums,  was  there  any  haz- 
ardous material  at  all  in  the  drums,  or  were  they  clean,  or  what? 

Mr.  Williams.  As  we  stated,  we  drained  them  dry,  we  did  not 
wash  them,  pressure  clean  them,  they  had  only  the  residue  in 
them,  but  it  cost  too  much  to  ship  it  away,  nor  would  they  accept 
anything  because  they  wanted  empty  drums  to  resell. 

Mr.  White.  You  mentioned  there  was  a  later  incident  where  you 
had  water-filled  drums  on  your  site  so  that  people  could  put  out  po- 
tential fire-causing  activities.  Was  it  EPA  that  required  you  to  get 
rid  of  those?  I  didn't  fully  understand  everything  you  were  saying. 

Mr.  Williams.  Yes,  in  the  inspection  of  our  plant,  OSHA,  par- 
ticularly OSHA— I  guess  it  was  OSHA  that  actually  did  it— with 
these  drums,  and  you  would  have  the  dust  from  the  fiberglass,  and 
they  said  that  might  be  paint  or  raw  paint  and  all  this  was  going 
to  the  local  landfill.  We  said  it  is  nothing  but  water,  but  they  made 
us  quit  doing  that. 

Mr.  White.  The  reason  they  made  you  get  rid  of  them  was  be- 
cause they  thought  when  you  put  something  in  there  to  put  out  the 
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fire  there  might  be  a  residue  that  would  come  off  in  the  water,  and 
then  you  dump  the  water  and 

Mr.  Williams.  Or  that  we  would  dump  raw  hazardous  resin  into 
water. 

Mr.  White.  You  said  you  had  a  resulting  fire  that  caused  a  prob- 
lem after  that? 

Mr.  Williams.  About  a  $600,000  fire.  Fortunately,  the  majority 
of  it  was  covered  by  insurance,  or  we  would  have  been  out  of  busi- 
ness. 

Mr.  White.  Are  you  sure  that  if  you  had  had  these  drums  filled 
with  water  on  your  site  you  would  have  been  able  to  solve  that 
problem?  Is  there  a  pretty  direct  link  between  not  having  the 
drums  and  the  fire? 

Mr.  Williams.  Absolutely.  Absolutely.  We  must  try  to  get  every- 
thing out  of  the  plant  to  try  to  avoid  that  today.  You  can't  do  every- 
thing forever  by  75  employees. 

Mr.  White.  There  are  times  when  I  wish  I  was  still  in  my  legal 
practice,  because  there  are  still  claims  out  there  that  could  be  as- 
serted, and  I  appreciate  it  very  much. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentleman  from  Louisiana. 

Mr.  Tauzin.  I  thank  the  chairman. 

Mr.  Yee,  first  of  all,  I  have  read  your  story.  It  is  an  extraordinary 
story,  and  I  wanted  to  make  sure  I  have  the  facts  right.  You  said 
that  the  Texas  Water  Commission  discovered  in  the  incident  across 
the  street,  discovered  two  chemicals — I  think  it  was 
trichloroethylene  and  tetrachlorethylene — in  the  groundwater. 
Have  they  linked  the  existence  of  those  chemicals  in  the  ground- 
water to  the  shop  that  you  purchased  across  the  street? 

Mr.  Yee.  What  happened  was,  the  Southwestern  Bell  Telephone 
Company,  they  had  a  diesel  spill  in  their  basement.  As  required  by 
law,  they  had  to  have  a  professional  hazardous  waste  management 
firm 

Mr.  Tauzin.  Couldn't  just  mop  it  up;  they  had  to  get  a  firm  in? 

Mr.  Yee.  That  is  correct.  But  before  they  could  certify,  they  had 
to  do  all  the  testing.  That  is  when  they  found  the 
tetrachlorethylene  and  trichloroethylene  in  the  underground  water. 
As  a  result  of  that,  they  had  to  report  it  to  the  Texas  Water  Com- 
mission and  to  the  EPA,  and  later  on  they  said,  well,  we  don't  use 
this  kind  of  chemical  where  it  has  come  from,  so  they  point  the  fin- 
ger at  me  as  a  neighbor  because,  as  a  dry  cleaner,  we  do  use 
tetrachlorethylene.  We  do  not  use  trichloroethylene. 

Mr.  Tauzin.  So  you  do  use  tetrachlorethylene  but  not 
trichloroethylene,  but  they  said  they  both  must  have  come  from  the 
shop  across  the  street? 

Mr.  Yee.  That  is  correct,  and  the  Southwestern  Bell  Telephone 
Company,  they  have  been  known  that  they  had  used 
tetrachlorethylene  as  a  degreaser  for  the  parts  they  use. 

Mr.  Tauzin.  So  there  has  been  no  legal  proof  that  these  chemi- 
cals came  from  your  shop? 

Mr.  Yee.  Yes,  that  is  true,  but  since  they  have  their  armies  of 
attorneys,  they  have  hundreds  of  millions  of  dollars,  how  could 
I 

Mr.  Tauzin.  They  are  a  little  bigger  than  you  are;  right? 
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Mr.  Yee.  Yes,  just  a  bit. 

Mr.  Tauzin.  And  the  bottom  line  is  that  if  these  chemicals  en- 
tered the  groundwater,  you  are  saying  they  entered  before  you  even 
bought  this  shop;  right? 

Mr.  Yee.  Right. 

Mr.  Tauzin.  And  that  when  you  bought  the  shop  you  followed  all 
the  laws  and  did  everything  right  and  brought  in — I  think  you  said 
you  brought  in  some  professional  people  to  make  sure  that  you 
were  doing  it  all  right,  you  brought  in  some  consultants  and  made 
sure  that  you  cleaned  up  the  shop  right  and  did  everything  accord- 
ing to  law;  right? 

Mr.  Yee.  Yes,  that  is  correct. 

Mr.  Tauzin.  You  are  doing  nothing  illegal  to  spill  or  to  produce 
any  chemicals  in  the  ground  water? 

Mr.  Yee.  Not  at  all. 

Mr.  Tauzin.  But  now  you  are  being  sued  by,  I  guess,  Southwest 
Bell  that  said  you  might  be  the  cause  of  this,  the  shop  might  have 
been  the  cause  of  this  before  you  came  around? 

Mr.  Yee.  Yes. 

Mr.  Tauzin.  What  happens  if  you  lose?  What  happens  if  you  are 
made  responsible  for  the  cleanup  of  that  site  across  the  street? 

Mr.  Yee.  I  will  be  held  liable  for  their  lawyers'  fees,  for  the  clean- 
up fee. 

Mr.  Tauzin.  Which  could  be  how  big? 

Mr.  Yee.  It  could  be  millions,  tens  of  millions  of  dollars. 

Mr.  Tauzin.  It  could  be  enough  to  put  you  out  of  business;  right? 

Mr.  Yee.  Yes.  I  am  going  out  of  business  already. 

Mr.  Tauzin.  You  are  going  out  now? 

Mr.  Yee.  Yes. 

Mr.  Tauzin.  Why? 

Mr.  Yee.  Because  I  have  spent  all  my  money. 

Mr.  Tauzin.  Just  in  legal  fees? 

Mr.  Yee.  Just  in  legal  fees. 

Mr.  Tauzin.  So  you  are  being  put  out  of  business  whether  or  not 
you  win  or  lose  the  suit? 

Mr.  Yee.  Yes. 

Mr.  Tauzin.  Because  of  this  liability  system? 

Mr.  Yee.  That  is  correct. 

Mr.  Tauzin.  Interesting  story.  We  are  told  that  you  are  just  a 
bad  example,  that  that  doesn't  really  happen  a  lot  in  America,  and 
yet  Stamas  Yachts  tells  a  similar  story. 

Stamas  Yachts  is  a  little  bigger  than  you,  I  take  it,  and  you  are 
facing  the  same  kind  of  legal  liabilities  fighting  over  empty  drums, 
and  this  is  what  absolutely  astounds  me,  Mr.  Williams,  is  that  your 
lawyers  told  you,  you  have  got  no  choice,  EPA  can  blackmail  you 
into  putting  up  all  this  money  even  though  you  have  a  firm  belief 
that  you  did  nothing  wrong,  but  that  if  you  don't  put  it  up,  if  you 
don't  become  a  party  to  this  action,  they  can  hit  you  with  triple 
damages,  and  they  have  told  you  that:  We  are  going  to  do  that  if 
you  don't  submit  your  company  to  paying  up  some  of  the  money  for 
this  cleanup  whether  or  not  you  did  something  wrong? 

Mr.  Williams.  Absolutely. 

Mr.  Tauzin.  So  that  even  though  your  company  literally  followed 
the  law  when  those  drums  were  delivered,  you  did  nothing  illegal 
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at  the  time,  you  are  now  being  told  with  EPA,  if  you  don't  come 
in  and  pony  up  some  money,  even  if  you  are  not  liable,  even  if  you 
can  prove  you  are  not  liable,  if  you  don't  come  in  and  pony  up  in 
this  cleanup  effort,  we  just  may  use  the  enormous  power  of  this  law 
to  inflict  treble  damages  on  you,  and  your  lawyers  said  you  better 
pony  up,  you  can't  fight  them.  Is  that  right? 

Mr.  Williams.  Yes,  sir,  that  is  correct. 

Mr.  Tauzin.  That  is  compelling  testimony  from  both  of  you. 
Thank  you  very  much. 

Mr.  Williams.  Thank  you. 

Mr.  Yee.  Thank  you. 

Mr.  Oxley.  The  gentleman  from  California,  Mr.  Bilbray. 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman. 

I  guess,  Mr.  Williams,  your  issue  not  only  concerns  me  from  the 
economic  standpoint,  it  is  probably  a  good  example  where  the  envi- 
ronment is  being  sold  down  the  drain  on  this,  too.  You  were  actu- 
ally using  polyester  resin? 

Mr.  Williams.  Correct. 

Mr.  Bilbray.  You  were  emptying  out  the  containers;  the  contain- 
ers were  then  stored  outside  in  the  sunlight  for  a  period  of  time 
and  then  were  shipped  off  to  this  other  site? 

Mr.  Williams.  Correct.  He  would  actually  pick  them  up;  I  wasn't 
even  involved  in  it. 

Mr.  Bilbray.  Basically  the  EPA  told  you  that  the  responsible 
manner  of  handling  this  situation  was  to  triple  wash  it  with  an  ac- 
etone MEK? 

Mr.  Williams.  They  didn't  even  say,  just  triple  wash. 

Mr.  Bilbray.  I  would  just  like  to  really  point  this  out  to  my  col- 
leagues who  really  care  about  the  environment — what  the  Federal 
Government  has  asked  you  to  do,  Mr.  Williams,  is  to  take  a  prod- 
uct that  basically,  if  left  out  in  the  sunlight  exposed  to  the  atmos- 
phere, would  result  in  thermal  catalytic  conversion  of  the  material 
into  an  inert.  Basically  the  inside  of  the  drum  would  be  coated  with 
plastic;  which  wouldn't  release  a  degree  of  styrene  because  during 
the  catalytic  conversion  you  lose  the  styrene.  Instead  of  doing  that, 
they  are  requiring  you  to  go  in  and  introduce  into  the  atmosphere 
more  VOC's  in  the  MEK  and  the  acetone  which  is  used  for  the 
wash,  and  the  increased  damage  to  the  environment  is  mega  times 
more  by  fulfilling  the  requirement  of  the  Federal  Government  than 
it  would  be  by  what  you  were  doing  otherwise. 

Mr.  Williams.  That  is  correct.  Any  direction  we  go  makes  it  just 
worse. 

Mr.  Bilbray.  Well,  I  just  really  have  a  problem  with  that,  and 
I  really  look  forward  to  the  EPA  explaining  to  me  how  their  process 
is  benefiting  the  environment,  let  alone  what  it  is  costing  you. 

But  the  fact  is,  what  our  agencies  are  moving  us  toward  is  dam- 
aging the  environment  with  our  regulations.  The  frustration  I 
have,  coming  from  a  background  in  environmental  health,  is  that 
there  are  people  out  there  under  the  guise  of  Federal  authority  who 
are  telling  people  to  do  stuff  that  is  hurting  the  environment;  not 
just  costing  the  private  sector  through  the  nose  but  costing  the  en- 
vironment. Your  example  is  probably  one  that  I  guess  I  want  to 
point  out,  in  saying  that  not  only  were  you  not  hurting  the  environ- 
ment in  your  disposal  of  a  hazardous  waste,  but  for  them  to  come 
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head-hunting  after  you  and  tell  you  to  do  something  that  would  be 
counterproductive  and  then  to  hold  you  accountable  because  you 
were  not  fulfilling  enough  damage  on  the  environment,  you  know, 
is  just  crazy.  I  keep  saying,  where  are  we  going  with  these  regs? 
What  we  are  saying,  Mr.  Williams,  is  you  are  a  man  out  there 
making  a  profit,  you  are  a  private  enterprise,  you  are  providing 
employment  opportunities,  and  we  are  going  to  come  head-hunting 
for  you  because  you  are  doing  that.  And  if  we  can  find  an  oppor- 
tunity under  existing  law  to  drag  you  over  the  coals,  we  are  going 
to  do  that,  even  if  it  means  that  we  can  mandate  that  you  damage 
the  environment  rather  than  make  a  profit. 

Maybe  my  frustration,  Mr.  Chairman,  is  that  a  little  knowledge 
is  dangerous,  and  to  see  the  kind  of  things  that  Federal  regulations 
are  being  used  for  frustrates  me.  This  yacht  manufacturer  probably 
was  handling  their  material  in  the  safest  manner,  the  most  envi- 
ronmentally responsible  manner  that  could  be  done.  Now  you  are 
being  punished  for  doing  that,  and  then  have  some  Federal  agency 
tell  you  that,  well,  this  alternative  would  have  been  better.  I  really, 
really  question  that.  It  would  have  caused  more  air  pollution,  more 
environmental  risk. 

And  I  am  just  going  to  stop  at  that.  It  is  just  frustrating  to  see 
that.  I  say  to  my  colleagues  who  care  about  the  environment,  this 
is  the  kind  of  stuff  that  we  have  got  to  stop.  Where  there  is  a  comic 
book  environmental  strategy  being  implemented  under  the  guise  of 
the  Federal  authority,  that  kind  of  stuff,  this  is  the  kind  of  stuff 
that  has  to  stop,  not  for  his  business  but  for  our  environment. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentleman  from  Massachusetts,  Mr.  Markey. 

Mr.  Markey.  Thank  you,  Mr.  Chairman,  very  much. 

Mr.  Leavitt,  welcome. 

Mr.  Leavitt.  Thank  you. 

Mr.  Markey.  You  are  not  being  sued  under  Superfund;  is  that 
correct? 

Mr.  Leavitt.  No;  that  is  correct. 

Mr.  Markey.  You  are  not  being  sued  under  State  law  either;  is 
that  correct? 

Mr.  Leavitt.  That  is  correct. 

Mr.  Markey.  And  your  principal  concern  seems  to  be  Massachu- 
setts State  law  that  requires  property  owners  to  test  their  septic 
systems;  is  that  correct? 

Mr.  Leavitt.  No,  that  is  not  correct.  My  principal  concern  is  the 
effects  of  retroactive  liability  in  the  Massachusetts  environmental 
law. 

Mr.  Markey.  So  it  is  the  Massachusetts  State  law  that  concerns 
you? 

Mr.  Leavitt.  Yes. 

Mr.  Markey.  I  think  that  is  important  for  people  to  hear,  be- 
cause we  are  not  talking  about  the  Federal  Superfund  law,  you  are 
talking  about  the  Massachusetts  law,  and  I  think  that  we  must 
make  that  distinction  here,  and  the  reason  I  think  should  be  obvi- 
ous, that  we  are  not  the  Massachusetts  State  legislature,  and  per- 
haps you  should  be  testifying  before  them,  but  this  body  does  not 
have  jurisdiction  over  the  Massachusetts  statutes  unless  our  objec- 
tive here  will  be  to  preempt  Massachusetts  State  law,  but 
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Mr.  Leavitt.  Not  at  all,  but  this  body  does  have  a  great  influence 
over  the  Massachusetts  State  legislature. 

Mr.  Markey.  I  appreciate  that.  With  all  due  respect  to  the  chair- 
man of  this  committee,  I  think  he  would  have  limited  influence 
over  how  the  Massachusetts  State  legislature  would  be  thinking  on 
this  issue,  and  he  does  have  great  influence  in  this  body,  but  I 
know  the  Massachusetts  State  legislature,  and  there  would  be  a 
difference  of  opinion. 

Here  is  the  important  thing  for  us  to  point  out,  though.  One  is 
that  you  are  protected  under  an  existing  Federal  law,  under  the  in- 
nocent landowner  provision.  That  is — and  I  will  read  it  to  you — at 
the  time  the  defendant  acquired  the  facility  the  defendant  did  not 
know  and  had  no  reason  to  know  that  any  hazardous  substance 
which  is  the  subject  of  the  release  or  threatened  release  was  dis- 
posed of  on  or  at  the  facility.  You  had  no  knowledge;  is  that  cor- 
rect? 

Mr.  Leavitt.  Lois  Schiffer  of  the  Department  of  Justice  told  me 
that  same  thing,  because  she  testified  to  Senator  Lautenberg  of 
New  Jersey  that  I  had  protection.  When  I  discussed  that  with  my 
attorneys — in  fact,  I  discussed  that  with  my  attorneys  long  before 
she  had  mentioned  that,  as  a  practical  matter  I  do  not.  The  test, 
the  rules,  the  hurdles  an  innocent  purchaser  must  get  over  in  order 
to  establish  their  innocence  are  impossible  under  today's  law. 

Mr.  MARKEY.  With  all  due  respect  to  your  attorneys,  I  think  they 
are  ripping  you  off.  When  the  head  of  the  Justice  Department 
agency  in  charge  of  this  tells  you  personally  you  are  not  liable  and 
you  continue  to  pay  legal  fees  to  your  lawyers,  they  are  not  giving 
you  good  advice.  They  are  looking  for  you  to  be  funding  wings  on 
their  homes  in  suburban  Massachusetts.  I  am  being  honest  here. 
You  have  to  go  back  to  your  attorneys.  You  have  the  word  from  the 
head  of  the  enforcement  department  at  the  Department  of  Justice 
that  you  are  not  liable. 

Let  me  also  point  out 

Mr.  Leavitt.  Well,  let  me  also  say  to  you,  Mr.  Markey,  that  as 
a  caveat  in  her  statement  to  me,  which  was  on  the  telephone,  be- 
cause I  was  quite  taken  by  her  statement,  by  her  testimony  to  Sen- 
ator Lautenberg,  she  said,  "But  you  must  first" — "I  am  not  giving 
you  legal  advice,  you  must  check  this  with  your  attorneys,"  and  we 
have  hired  the  finest  attorneys  in  Boston. 

Mr.  Markey.  Well,  I  hope  your  attorneys  spent  1  day  clarifying 
it  with  the  Justice  Department  and  billed  you  for  that  1  day's 
work,  because  if  they  bill  you  for  any  longer  than  that,  and  if  you 
want  me  to  help  you  as  a  constituent,  I  will  help  you  to  get  the 
clarification  so  that  your  legal  bills  can  be  terminated  on  that  one 
subject. 

Mr.  Leavitt.  I  would  appreciate  your  help. 

Mr.  Markey.  I  would  be  glad  to  help  you  on  that.  There  is  no 
reason  for  you  to  be  paying  legal  bills  on  something  like  that. 

The  additional  issue  of  the  lender  liability:  We  in  last  year's  bill 
that  passed  43-0  out  of  this  committee  exempt  banks  from  liability, 
and  that  is  in  fact  to  protect  the  bank  and  to  protect  people  like 
you  in  these  kinds  of  situations.  That  bill  unfortunately  was  killed, 
as  you  know,  not  through  any  action  of  the  members  of  this  com- 
mittee but  through  others. 
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The  issue  that  I  have- 


Mr.  Leavitt.  I  helped  kill  that  bill.  Excuse  me.  I  was  here  and 
testified  before  the  committee.  I  helped  kill  that  bill  because  if 
there  was  a  carve-out  for  a  special  interest  called  a  banking  indus- 
try, it  would  have  caused  them,  it  would  have  given  them  the  op- 
portunity to  liquidate  my  business.  They  won't  liquidate  my  busi- 
ness now  because  they  will  become  liable  for  the  property  if  they 
take  it  over.  Under  the  carve-out  that  was  part  of  last  year's  bill, 
they  would  have  been  able  to  liquidate  my  business. 

Mr.  Markey.  And  then  they  would  have  owned  this  property 
with  the  material  on  it? 

Mr.  Leavitt.  Yes,  without  liability. 

Mr.  Markey.  Let  me  ask  you  this:  Do  you  think  Allied  Signal, 
the  owner  of  the  subsidiary  company  that  actually  caused  the  con- 
tamination— do  you  think  they  should  be  liable? 

Mr.  Leavitt.  I  don't  think  they  should  be.  They  had  nothing  to 
do  with  it.  They  bought  Bunker  Ramo,  a  billion-dollar,  multi- 
national company,  who  sold  me  a  division  of  theirs  called  Chelsea 
Clock  Company. 

Mr.  Oxley.  If  the  gentleman  would  yield,  we  are  going  to  try  to 
get  the  questioning  finished  on  this  panel  so  we  can  go  to  vote. 

With  that,  we  would  recognize  the  gentlelady  from  Arkansas. 

Mrs.  Lincoln.  Thank  you,  Mr.  Chairman. 

My  questioning,  actually  a  lot  of  it,  was  answered  through  that, 
because  I  did  look  to  see  that  if  you  all  were  classified  under 
Superfund,  you  would  have  certainly  had  an  out  as  an  innocent 
landowner. 

I  would  like  to  ask  Mr.  Yee:  You  have  not  actually  been  sued  by 
EPA? 

Mr.  Yee.  That  is  correct. 

Mrs.  Lincoln.  Right,  and  Southwestern  Bell  has  not  been  sued 
by  EPA?  It  is  under  State  law;  am  I  not  correct? 

Mr.  Yee.  I  don't  know.  Southwestern  Bell  Telephone  Company, 
I  think  they  have  been  asked — that  is  what  I  have  heard — to  clean 
up. 

Mrs.  Lincoln.  Right. 

Well,  I  think  some  of  the  things  that  were  mentioned  in  terms 
of  lender  liability,  certainly  the  innocent  landowner  portions  of 
Superfund,  are  very  helpful  to  small  businesses,  but  I  think  in  your 
instance  that  it  is  actually  State  law  that  is  being  concerned. 

I  am  probably  one  of  the  few  on  this  panel  who  is  not  a  lawyer, 
but  I  think  that  it  is  the  State  law  in  terms  of  Southwestern  Bell, 
so  it  is  really  not  a  Superfund  site  nor  are  you  being  sued  by  EPA 
under  Superfund  law  or  Southwestern  Bell,  so  it  doesn't  really  in- 
volve that,  and  actually  retroactivity  or  the  elimination  of  retro- 
activity wouldn't  really  affect  either  one  of  your  businesses. 

Mr.  Leavitt.  Oh,  it  would,  ma'am.  At  last  week's  White  House 
Conference  on  Small  Business,  the  small  business  community  na- 
tionally ranked  number  5  as  their  highest,  one  of  their  highest  pri- 
orities, elimination  of  retroactive  liability  from  all  environmental 
laws,  whether  they  be  Federal  or  State. 

Mrs.  Lincoln.  I  am  just  asking  you  whether  you  would  actually 
be  affected.  The  point  is 
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Mr.  Leavitt.  I  took  the  position  when  I  started  this  journey  5 
years  ago  that  I  first  had  to  come  to  this  body,  this  legislature,  to 
set  the  precedent,  to  set  the  example  for  the  country,  and  that  is 
what  we  are  doing  here  today.  It  set  the  example  in  1980. 

Mrs.  Lincoln.  I  am  just  asking  whether  you  would  actually  be 
affected  by  it.  I  know  Lockheed  testified  before  the  committee  with 
a  proposal  to  eliminate  retroactive  liability  at  municipal  codisposal 
sites.  That  reduces  your  transaction  costs  for  the  communities  and 
the  small  businesses.  What  do  you  all  feel  about  that? 

Mr.  Leavitt.  I  am  sorry,  could  you  ask  the  question  again? 

Mrs.  Lincoln.  Their  proposal  was  to  eliminate  retroactive  liabil- 
ity at  municipal  codisposal  sites. 

Mr.  Leavitt.  I  think  that  is  another  carve-out  of  a  special  inter- 
est. 

Mrs.  Lincoln.  Well,  it  is  your  interest;  it  is  your  small  business 
interest. 

Mr.  Leavitt.  I  don't  think  we  can  solve  the  Nation's  hazardous 
wastes,  old  hazardous  waste  cleanup  problems,  by  carving  out  spe- 
cial interests.  I  think  there  must  be  comprehensive,  fundamental 
reform. 

Mrs.  Lincoln.  That  is  what  we  are  talking  about.  I  think  that 
would  be  a  good  reform  in  the  right  direction. 

Mr.  Markey.  Would  the  gentlelady  yield? 

Mrs.  Lincoln.  We  have  a  vote. 

Mr.  Markey.  Well,  who  is  going  to  pay?  If  Allied  is  not  going  to 
pay,  who  is  going  to  pay  to  clean  up  your  site  in  Chelsea? 

Mr.  Leavitt.  Under  Massachusetts  State  law,  as  owner  of  the 
property  I  am  obligated. 

Mr.  Markey.  No.  If  you  don't  pay  and  Allied  doesn't  pay,  who  is 
going  to  pay? 

Mr.  Leavitt.  Who  is  going  to  pay  what? 

Mr.  Markey.  Who  is  going  to  pay  to  clean  up  the  site? 

Mr.  Leavitt.  There  first  must  be  a  determination  that  the  site 
has  a  health  risk  to  the  community. 

Mr.  Markey.  You  are  assuming  that  there  is  a  health  risk? 

Mr.  Leavitt.  No,  there  is  no  health  risk. 

Mr.  Markey.  I  don't  know  why  you  are  here  testifying  if  there 
is  no  health  risk. 

Mr.  Leavitt.  Because  under  the  State  law 

Mr.  Markey.  Again  you  are  in  State  law.  How  about  Federal 
law?  We  are  reforming  Federal  law  here. 

Mr.  Leavitt.  I  hope  you  do  reform  Federal  law,  because  when  we 
do  that,  then  the  States  will  reform  their  laws. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  Chair  wishes  to  thank  the  members  of  the  panel  for  your  ex- 
cellent testimony,  and  the  subcommittee  stands  in  recess  until  the 
call  of  the  Chair. 

[Brief  recess.] 

Mr.  Oxley.  The  subcommittee  will  reconvene.  I  would  like  to  call 
our  second  panel  of  the  day.  We  would  first  like  to  call  the  Honor- 
able Jack  Lynch,  chief  executive  from  Bute/Silver  Bow,  Montana, 
representing  the  American  Communities  for  Cleanup  Equity. 

We  are  glad  to  have  you  here.  I  know  you  have  got  a  plane  to 
catch,  and  we  want  to  make  certain  that  we  honor  that. 
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Our  other  witnesses:  Mr.  Chad  Mcintosh  from  the  office  of  the 
Governor  of  the  State  of  Michigan,  and  Mr.  R.  Brian  McLaughlin, 
the  deputy  attorney  general  from  the  State  of  New  Jersey. 

With  that,  we  will  begin  with  Mr.  Lynch. 

statements  of  jack  lynch,  chief  executive,  butte/sil- 
ver  bow;  w.  charles  mcintosh,  environmental  advi- 
sor, office  of  the  governor,  state  of  michigan;  and 
r.  brian  Mclaughlin,  deputy  attorney  general, 
state  of  new  jersey,  and  on  behalf  of  national  as- 
sociation of  attorneys  general 

Mr.  Lynch.  Thank  you,  Mr.  Chairman.  As  evidenced  by  the  at- 
tendance of  your  committee  members,  they  must  have  heard  about 
my  presentation. 

Mr.  Oxley.  Well,  in  defense,  there  was  a  vote  on  the  floor,  and 
I  think  some  of  the  smarter  committee  members  are  finding  lunch 
somewhere  as  we  speak.  The  obligation  of  the  chairman  is  to  some- 
times pass  on  lunch  to  get  to  the  truth,  and  that  is  what  you  are 
here  for  as  well.  Welcome. 

Mr.  Lynch.  I  admire  your  perseverance. 

My  primary  affiliation  is  with  the  National  League  of  Cities 
today,  and  as  this  waste  group  is  one  of  the  affiliates,  we  are  ad- 
dressing their  concerns  as  well  as  those  of  the  National  League. 

Mr.  Chairman,  my  name  is  Jack  Lynch,  and  I  am  chief  elected 
official  of  the  city  of  Butte  and  the  County  of  Silver  Bow  and  the 
State  of  Montana.  I  also  serve  as  vice  chair  of  the  National  League 
of  Cities  Energy  and  Environment  Natural  Resources  Committee, 
and  I  am  here  today  to  testify  on  the  reauthorization  of  Superfund. 
I  am  testifying  not  only  in  behalf  of  the  National  League  of  Cities 
but  also  for  all  associations  representing  local  officials  and  for  sev- 
eral represented  appointed  officials. 

I  might  point  out  by  way  of  background  that  my  community 
forms  the  largest  contiguous  Superfund  site  in  the  United  States. 
The  centerpiece  of  the  Superfund  in  Butte  and  surrounding  coun- 
ties is  a  25-billion-gallon  abandoned  copper  mine  that  has  flooded. 
We  have  a  number  of  National  Priority  Listings  in  our  community, 
and  in  terms  of  distance  the  Superfund  site  in  western  Montana 
that  is  centered  in  my  community  stretches  for  120  miles. 

My  written  statement  addresses  the  two  major  concerns  of  local 
government.  First  is  the  liability  for  cleanup  costs,  and,  second, 
how  clean  is  clean  and  who  decides.  In  my  oral  remarks  I  intend 
to  focus  on  the  issues  involved  in  financing  hazardous  waste  site 
cleanups.  The  local  government  community  is  clearly  concerned 
about  proposals  that  would  eliminate  retroactive  liability  both  for 
sites  involving  municipalities  as  well  as  sites  that  do  not.  Could  we 
support  such  a  proposal? 

First,  with  respect  to  municipal  sites,  the  answer  is  yes,  provided 
there  are  accompanying  guarantees,  not  assurances  or  promises 
but  guarantees,  that  the  current  taxes  earmarked  from  the  trust 
fund  would  be  and  would  remain  available  for  cleanup  of  sites  in 
which  municipalities  are  involved  for  as  long  as  there  are  such 
sites  on  the  National  Priorities  List.  Without  a  guaranteed  long- 
term  financing  mechanism  as  part  of  such  a  package,  we  believe 
the  elimination  of  retroactive  liability  will  shift  the  burden  for  fi- 
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nancing  remediation  to  local  governments,  a  burden  we  simply  do 
not  have  the  resources  to  carry.  We  also  believe  that  advocating  al- 
ternative solutions  where  local  governments  are  involved  in  a 
Super-fund  site  is  appropriate. 

Our  involvement  in  Superfund  sites  is  significantly  different 
from  that  of  the  private  sector.  For  the  most  part,  local  govern- 
ments were  not  the  generators  of  hazardous  waste.  We  disposed  of 
our  citizens'  household  trash  because  it  was  and  is  and  shall  con- 
tinue to  be  a  governmental  responsibility. 

Municipal  solid  waste  and  sewage  sludge  is  substantially  dif- 
ferent from  hazardous  waste  and  has  been  shown  to  have  neg- 
ligible risk  to  human  health.  Neither  the  collection  of  municipal 
solid  waste  nor  the  operation  of  a  landfill  are  activities  in  which 
local  government  engaged  as  a  profit-making  enterprise.  They  are 
a  public  service. 

Second,  could  we  support  the  elimination  of  retroactive  liability 
for  nonmunicipal  sites?  We  honestly  don't  know.  The  answer  de- 
pends on  how  such  a  proposal  would  ensure  continued  cleanup  ef- 
forts. For  local  governments  the  guarantee  of  adequate  resources 
for  site  remediation  is  absolutely  essential.  Many  of  these  sites  are 
in  our  communities.  They  affect  the  health  and  welfare  of  our  citi- 
zens. As  local  elected  officials,  we  cannot  tell  our  citizens  that  ret- 
roactive liability  has  been  eliminated  if  we  also  have  to  tell  them 
that  the  site  in  our  community  that  they  have  anticipated  a  clean- 
up of  will  not  get  cleaned  up  in  a  sound  and  timely  manner. 

Finally,  proposals  that  would  eliminate  retroactive  liability  only 
at  facilities  that  were  on  the  National  Priorities  List  prior  to  a  cer- 
tain date  such  as  1986  or  1987  also  concerns  us.  We  would  need 
to  know  the  consequences  for  facilities  that  became  or  become 
Superfund  sites  after  a  proposed  cutoff  date. 

At  present  we  have  no  idea  how  large  that  universe  might  be, 
but  we  expect  that  it  could  be  substantial.  Moreover,  we  do  not  be- 
lieve such  an  initiative  would  eliminate  the  substantial  transaction 
costs  associated  with  defending  ourselves  from  liability  after  an  ar- 
bitrary cutoff  date  at  sites  in  which  municipalities  are  involved. 

Mr.  Chairman,  we  appreciate  the  opportunity  to  testify  on  this 
important  issue.  We  agree  that  Superfund  law  is  in  need  of  signifi- 
cant repair.  We  look  forward  to  working  with  you  in  developing  and 
enacting  fair  and  equitable  reforms  in  accomplishing  our  mutual 
objectives,  that  being  cost-effective  and  prompt  cleanup  of  the  Na- 
tion's hazardous  waste  sites. 

[The  prepared  statement  and  attachment  of  Jack  Lynch  follows:] 

Prepared  Statement  of  Jack  Lynch,  Chief  Executive,  Butte-Silver  Bow,  Mon- 
tana on  Behalf  of  the  National  Association  of  Counties,  National  Asso- 
ciation of  Towns  and  Townships,  National  League  of  Cities,  National 
School  Boards  Association,  United  States  Conference  of  Mayors,  Amer- 
ican Communities  for  Cleanup  Equity,  International  City/County  Manage- 
ment Association,  and  the  Municipal  Waste  Management  Association 

Mr.  Chairman,  members  of  the  Subcommittee:  I  am  Jack  Lynch,  Chief  Executive 
of  Butte/Silver  Bow,  Montana,  a  consolidated  city/county  government.  I  serve  as 
Vice  Chair  of  the  National  League  of  Cities  Energy,  Environment  and  Natural  Re- 
sources Committee  and  am  here  today  to  testify  on  reauthorization  of  Superfund, 
not  only  on  behalf  of  NLC,  but  also  for  the  National  Association  of  Counties,  the 
U.S.  Conference  of  Mayors,  the  National  Association  of  Towns  and  Townships,  the 
National  School  Boards  Association,  American  Communities  for  Cleanup  Equity,  the 
International  City/County  Management  Association  and  the  Municipal  Waste  Man- 
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agement  Association.  These  associations  represent  the  preponderance  of  local  elect- 
ed officials  as  well  as  several  representing  appointed  officials. 

We  all  know  that  the  nations  hazardous  waste  site  clean-up  statute  is  in  need 
of  significant  repair.  Millions,  if  not  billions,  of  dollars  are  being  spent  on  virtually 
everything  but  cleaning  up  hazardous  waste  sites.  We  agree  with  you,  that  must 
stop.  But  it  cannot  stop  in  such  a  way  that  local  governments  and  local  taxpayers 
are  saddled  with  the  entire  burden  of  financing  remediation.  Nor  can  it  stop  in  such 
a  way  that  non-governmental  entities  determine  what  will  be  cleaned  up  or  how 
much  it  will  be  cleaned  up.  The  organizations  for  whom  I  am  testifying  today  cannot 
support  a  measure  that  addresses  the  concerns  of  some  in  the  private  sector  that 
inadvertently  shifts  the  burden  to  local  citizens  and  taxpayers. 

Collectively,  our  organizations  represent  thousands  of  cities,  towns,  counties  and 
school  boards  across  the  United  States.  We  have  been  on  the  front  line  of  the  imple- 
mentation of  the  Superfund  program.  We  are  the  governmental  organizations  who 
live,  work  and  deal  most  directly  with  citizens  who  are  impacted  by  hazardous 
waste  sites  and  rely  on  Superfund  to  protect  our  communities'  health  and  the  envi- 
ronment. 

Implementation  of  Superfund  is  a  serious  problem  for  local  officials.  Costly  and 
completely  unjustified  litigation  has  saddled  hundreds  of  local  governments  and 
school  boards  throughout  the  nation  with  expensive  legal  costs  and  exposed  us  to 
millions  of  dollars  of  unfounded  liability  simply  because  we  owned  or  operated  mu- 
nicipal landfills  or  sent  garbage  or  sewage  sludge  to  landfills  also  used  by  genera- 
tors and  transporters  of  hazardous  waste.  Or,  in  the  case  of  my  city — Butte,  Mon- 
tana— home  to  the  largest  Superfund  site  in  the  United  States  (by  geographic  area), 
our  storm  sewers  are  the  unfounded  liability,  having  served  as  the  means  by  which 
mining  wastes  and  the  heavy  metals  in  them  are  transported  to  surface  water 
streams. 

Our  need  for  relief  from  these  onerous  burdens  is  no  less — and  may  be  even  more 
critical  given  that  our  involvement  stems  from  providing,  in  many  cases,  a  man- 
dated, non-profit  public  service — than  that  of  others  seeking  changes  in  the  law. 

Clearly,  how  Congress  resolves  the  issues  involved  in  financing  clean-up  of  haz- 
ardous waste  sites  and  decisions  on  who  determines  levels  of  clean-up  are  our  most 
significant  concerns.  We  want  to  work  with  you  in  developing  and  enacting  fair  and 
equitable  reforms  that  accomplish  our  mutual  objectives. 

Liability  for  Clean-Up  Costs 

1.  Cap  on  Local  Government  Liability. — Last  year  there  was  a  broad-based  con- 
sensus by  state  and  local  governments,  the  chemical,  insurance,  and  banking  insti- 
tutions, small  businesses,  environmental  and  citizen  groups  as  well  as  a  rec- 
ommendation by  the  National  Commission  on  Superfund  that  any  Superfund  reform 
legislation  include  a  limitation  on  the  liability  of  local  governments.  Both  the  House 
and  the  Senate  reported  proposals  placed  a  cap  on  the  aggregate  liability  of  all  gen- 
erators, transporters  and  arrangers  of  municipal  solid  waste  and  sewage  sludge  at 
10%  of  total  site  clean-up  costs.  The  Senate  also  capped  the  clean-up  liability  of  local 
government  owners  and  operators.  We  continue  to  support  enactment  of  a  cap  for 
local  government  transporters,  generators,  arrangers,  owners  and  operators. 

2.  'Public  Works"  Approach  to  Clean-Up. — The  idea  of  eliminating  retroactive  li- 
ability and  converting  Superfund  into  a  public  works  program  is  again  receiving  at- 
tention. In  theory,  a  public  works  approach  might  accomplish  clean-up  more  quickly. 
However,  before  local  governments  can  support  such  an  approach,  we  have  several 
questions  that  need  to  be  addressed  to  our  satisfaction: 

Will  a  public  works  approach  afford  relief  that  is  effective  and  comprehensive? 

We  understand  that  the  elimination  of  retroactive  liability  will  extend  only  to  a 
certain  date— possibly  1986  or  1987.  Our  concern  is,  what  about  liability  for  local 
governments  after  that  date?  We  do  not  know  how  great  that  might  be,  but  it  could 
be  considerable.  Moreover,  local  governments  might  still  have  to  bear  substantial 
transaction  costs  associated  with  defending  themselves  from  liability  after  the  cut- 
off date.  The  local  government  protections  in  last  year's  compromise  bill  were  not 
limited  to  any  specific  date. 

Will  such  a  mechanism  ensure  that  there  are  adequate  funds  for  effective  and  time- 
ly clean-ups  that  protect  public  health  and  the  environment  in  the  future? 

Above  all  else,  local  governments  represent  citizens.  Many  of  us  have  Superfund 
sites  in  our  communities.  It  does  no  good  to  say  liability  is  eliminated  if  we  have 
to  tell  our  citizens  that  the  sites  will  not  get  cleaned  up  in  a  sound  and  timely  man- 
ner. The  proponents  of  eliminating  retroactive  liability  have  not  yet  provided  ade- 
quate assurance  about  what  will  replace  PRP  contributions  as  a  source  of  funds  for 
proper  and  timely  clean-up  of  Superfund  sites.  The  claim  that  there  will  be  substan- 
tial transaction  cost  savings  does  not  explain  how  those  savings  to  private  parties 
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will  translate  into  additional  public  funds  for  clean-up.  Proponents  of  the  public 
works  approach  say  they  do  not  want  to  raise  new  taxes,  so  it  is  hard  to  understand 
from  where  the  billions  of  dollars  of  clean-up  money  will  come. 

How  Clean  Is  Clean?  Who  Decides? 

Clean-Up  Standards. — Adequate  clean-up  standards  for  Superfund  sites  are  a  key 
concern  for  local  government  officials.  We  agree  with  the  critics  that  the  Superfund 
program  has  suffered  from  inefficiencies  and  delays  that  must  be  eliminated.  At  the 
same  time,  we  are  cognizant  of  the  dangers  of  incomplete  clean-ups  that  have  the 
potential  to  cause  significant  problems  at  some  future  date.  We  believe  that  clean- 
up criteria  need  to  be  clarified,  and  that  cost  effectiveness  must  be  a  significant 
component  in  determining  the  level  of  treatment.  We  also  agree  that  clean-up  stand- 
ards should  be  tailored  to  the  future  use  of  the  site,  so  long  as  that  use  has  been 
determined  in  accordance  with  the  local  comprehensive  plan  or  zoning  ordinance  and 
to  obviate  the  need  for  additional  clean-up  costs  at  some  future  date  by  the  affected 
local  government  or  by  the  private  sector. 

Future  Land  Use  Decisions. — Local  government  officials  are  unanimous  in  our 
view  that  we  want  to  have  a  strong  and  meaningful  role  in  every  significant  phase 
of  the  Superfund  process.  Local  governments  have  the  responsibility,  legal  authority 
under  state  law,  and  accountability  to  the  electorate  to  protect  their  communities' 
health  and  environment.  We  must  have  a  strong  voice  and  influence  over  the  clean- 
up decisions  affecting  our  citizens. 

Local  governments  support  the  setting  of  clean-up  levels  based  on  future  use  as- 
sumptions. However,  those  future  use  assumptions  must  be  protective  of  human 
health  and  the  environment  and  must  allow  for  some  economic  use  of  the  site  where 

Eractical.  Decisions  on  how  land  is  to  be  used  in  a  community  are  typically  made 
y  the  local  government  and  local  planning  and  zoning  commissions.  Therefore,  any 
clean-up  decisions  related  to  land  use,  or  assuming  a  particular  land  use,  must  be 
compatible  with  the  comprehensive  land  use  plan  or  zoning  ordinance  adopted  by 
the  county,  city  or  town.  These  plans  and  ordinances  are  adopted  after  long  and  con- 
sidered deliberation  by  elected  officials.  The  process  for  enacting  such  plans  and  or- 
dinances is  established  by  state  law  and  includes  open  meetings,  public  hearings 
and  public  participation. 

In  Butte,  the  official  Superfund  clean-up  areas  are  literally  within,  around,  and 
beneath  several  neighborhoods.  Major  portions  of  our  urban  corridor  are  stigmatized 
as  hazardous  waste  sites  requiring  clean-up,  yet  these  sites  are  directly  adjacent  to 
the  areas  serving  productive  uses  for  industrial  commercial  and  residential  pur- 
poses. 

To  get  these  areas  back  into  beneficial,  economic  use,  our  community  has  stressed 
the  need  to  consider  future  land  use  at  the  same  time  remedy  selection  decisions 
are  being  made — not  after,  not  before,  but  at  the  same  time,  in  a  concurrent  fashion. 

In  some  cases  we  have  succeeded,  achieving  a  good  balance  between  clean-up  ob- 
jectives and  community  redevelopment  goals.  We  have  placed  a  steel  fabrication  fa- 
cility where  once  mining  machinists  built  the  equipment  to  extract  copper  from  un- 
derground. Soon,  we  will  place  a  private  senior-assisted  living  complex  and  a  multi- 
sports  complex  on  reclaimed  mine  areas  that  no  longer  pose  any  threat  to  human 
health.  And,  in  Anaconda,  our  sister  city  to  the  west,  a  gold  course  sits  on  top  of 
acres  of  land,  which  until  now  has  been  a  waste  land  of  mining  waste  from  100 
years  of  smelting  activity. 

In  other  cases  in  Butte,  and  throughout  the  United  States,  the  balance  is  missing. 
Superfund  areas  are  not  being  reused  and  redeveloped,  but  instead  are  left  vacant 
and  stigmatized.  These  areas  are  not  less  than  wasted  assets  for  communities — eye- 
sores and  problem  areas  for  local  governments  for  decades  to  come. 

There  is  a  better  way  to  do  business,  and  in  our  view,  it  will  start  with  progres- 
sive legislation  that  grants  local  governing  bodies  a  greater  role — and  the  re- 
sources— to  participate  in  the  decision-making  process,  up  to  and  including  an  en- 
forceable right  to  accept  or  reject  proposed  clean-up  solutions. 

Elected  officials  and  local  government  administrators  face  major  decisions  each 
day  that  vitally  impact  their  citizens.  It  should  be  no  different  in  the  Superfund 
clean-up  decisions.  Who  better  to  decide  on  how  to  consider  all  the  facts  and  help 
achieve  the  right  balance  between  land  use  and  clean-up  objectives. 

As  an  example  of  how  community  and  local  government  participation  can  lead  to 
meaningful  and  creative  solutions,  I  am  attaching,  for  your  information  and  which 
I  request  be  inserted  in  the  hearing  record,  two  working  documents  from  Butte/Sil- 
ver  Bow.  The  first  is  a  community  driven  solution  to  lead  levels  and  priority  soils 
that  we  needed  to  deal  with  under  our  Superfund  program.  The  second  is  the  frame- 
work for  Institutional  Controls  that  we  have  been  working  on  for  a  number  of  years. 
It  deals  with  both,  a  solution  for  and  the  long-term  maintenance  of  reclaimed  sites. 
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These  documents  exemplify  what  can  be  done  when  there  is  latitude  for  commu- 
nities to  participate  meaningfully  in  the  Superfund  process. 

Thank  you  for  the  opportunity  to  present  the  views  of  local  government.  I  would 
be  happy  to  respond  to  any  questions  you  may  have. 

Recommendations  to  Implement  a  Long-Term  Lead  Poisoning  Prevention  and 
Abatement  Program  in  Butte-Silver  Bow  County 

introduction 

In  April,  1991,  the  Butte-Silver  Bow  Health  Board  appointed  a  Lead  Level  Advi- 
sory Committee  to  investigate  the  problems  associated  with  exposure  to  lead.  After 
careful  deliberation,  the  volunteer  group  of  citizens  and  scientists  agreed  to  this 
mission: 

To  provide  an  independent,  community-based  forum  to  review  and  evaluate 
the  available  data  on  the  effects  of  lead  on  public  health,  particularly  chil- 
dren, and  based  on  this  analysis,  formulate  community-based  recommenda- 
tions on  the  appropriate  actions  for  the  abatement  and  management  of  lead 
in  the  Butte  environment. 
The  process  continued  at  a  June  meeting  before  the  Health  Board  with  a  full  slate 
of  presentations  from  representatives  of  Butte-Silver  Bow,  EPA,  the  Montana  De- 
partment of  Health  and  Environmental  Sciences,  ARCO,  and  New  Butte  Mining,  as 
well  as  from  Dr.  Bornschein,  University  of  Cincinnati,  who  conducted  the  Butte 
Lead  Study,  and  invited  guests  from  two  other  communities  (Kellogg,  ID  and  Aspen, 
CO)  facing  similar  problems.  These  presentations  provided  a  frame  of  reference  re- 
garding the  depth  and  complexity  of  the  lead  problem  in  Butte,  as  well  as  the  rela- 
tionship between  this  problem  and  the  Superfund  process. 

Over  the  next  several  months  and  more  than  a  dozen  meetings,  the  Committee 
poured  over  countless  documents  on  the  topic,  heard  additional  presentations  from 
technical  experts  and  interested  citizens,  and  received  updates  from  the  Health  De- 
partment staff  regarding  the  ongoing  lead  intervention  program.  Throughout  the 
process,  agendas  and  minutes  were  prepared  to  record  Committee  work,  and  a  per- 
manent library  of  all  documents  was  established  at  the  Health  Department. 

As  Committee  members  debated  the  issues,  several  definite  convictions  emerged 
that  are  reflected  in  the  recommendations,  including:  not  only  prevention,  but  also 
protection  of  human  health;  education  and  legislation;  practical,  common  sense  solu- 
tions that  consider  the  true  costs  and  those  paying  the  costs;  to  be  comprehensive 
and  address  all  sources  of  lead,  not  just  soil,  not  just  Superfund;  acknowledge  both 
short-  and  long-term  exposure,  balanced  with  recognition  that  the  world  cannot  be 
made  risk-free;  stay  flexible  and  consider  new  information;  independent,  commu- 
nity-driven thinking  within  a  public  process. 

In  general,  Committee  members  are  hopeful  their  work  will  help  sustain  the  lead 
intervention  program  already  in  place,  with  certain  refinements  to  give  the  Health 
Department  expanded  capability  to  respond  to  identified  problems  with  lead  in  the 
community.  While  the  recommendations  are  not  exclusively  Superfund-related,  it  is 
expected  that  any  resulting  program  will  have  a  direct  role  in  a  comprehensive  In- 
stitutional Controls  Program  managed  by  the  County. 

recommendations 

1.  Long-term  blood  lead  surveillance:  Obtain  the  necessary  resources  to  establish 
the  permanent  capability  to  offer  screening  for  all  children  less  than  72  months  of 
age,  at  least  once  per  year  or  as  directed  by  the  medical  care  provider,  with  particu- 
lar attention  given  to  children  between  the  ages  of  nine  months  to  36  months. 

2.  Comprehensive  lead  education/awareness,  focusing  on  the  following  target 
groups  and  objectives: 

sl  A  curriculum  within  the  local  school  district,  home  school  associations, 
Head  Start  program,  licensed  day  care  facilities,  and  other  child-related  in- 
stitutions to  enhance  blood  lead  screening  participation  and  promote  lead 
poisoning  awareness  among  children  and  parents; 

b.  Local  building  contractors,  landscapers  realtors,  bankers,  and  other  hous- 
ing/property professionals,  with  particular  emphasis  on  how  to  properly 
manage  high  levels  of  lead  in  paint; 

c.  Homeowners,  do-it-yourselfers,  and  community  volunteers  working  on 
housing  rehab  projects. 

3.  Identification/monitoring  of  specific  sources  of  lead,  particularly  as  related  to 
known  or  potential  cases  of  high  blood  lead  in  Butte-Silver  Bow  residents: 
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a.  Perform  environmental  assessments  of  homes  with  children  who  have 
blood  lead  of  10  ug-dl  or  higher;  assessments  may  include  soil,  paint,  drink- 
ing water,  and  dust  testing,  and  generally,  shall  be  conducted  according  to 
Butte-Silver  Bow  Health  Department  protocols; 

b.  Provide  soil,  paint,  drinking  water,  and  dust  testing  as  needed  or  upon 
request; 

c.  Implement  appropriate  community-wide  'Institutional  Controls'  to: 

1.  Provide  for  appropriate  local  governmental  review  of  all  land  use  and 
property  ownership  changes  for  impacts  related  to  lead  exposure; 

2.  Provide  for  proper  disposal  of  lead-contaminated  materials;  and 

3.  Provide  for  the  certification  of  contractors  and  laboratories  dealing  with 
lead  removals,  lead  tests,  and  other  activities  related  to  lead  exposure  as 
outlined  in  the  provisions  of  the  Residential  Lead-Based  Paint  Hazard  Re- 
duction Act  of  1992. 

4.  Abate/mitigate  the  identified  sources,  no  matter  which  pathway  (soil,  drinking 
water,  paint,  dust,  other)  is  present,  with  particular  emphasis  on  residential  neigh- 
borhoods and  common  use  areas  where  children  are  present  (e.g.,  playgrounds  and 
day  care  centers); 

In  the  implementation  of  the  abatement  activities,  utilize  the  "Plan  for  the  Phased 
Reduction  of  Lead  Exposure  in  Butte-Silver  Bow  County  (see  Attachment  A)  which: 

•  Establishes  priorities  to  identify  properties; 

•  Outlines  conditions  that  prompt  the  collection  of  environmental  data; 

•  Sets  'trigger  levels'  for  each  lead  source,  whereby  abatement  action  would 
be  mobilized;  and 

•  Presents  a  range  of  remediation  strategies. 

5.  Establish  a  permanent  Lead  Advisory  subcommittee  appointed  by  the  Butte- 
Silver  Bow  Chief  Executive  and  the  Health  Board.  The  principal  responsibilities  of 
this  subcommittee,  working  in  cooperation  with  members  of  the  Health  Board, 
Council  of  Commissioners,  and  interested  citizens,  shall  include  (but  not  be  limited 
to): 

A.  Conducting  ongoing  evaluations  of  the  Lead  Poisoning  Prevention  and  Abate- 
ment Program  to  assess  effectiveness  over  time  and  modify  the  program/policies  in 
response  to  changing  environmental  conditions  and  new  scientific  data  and  informa- 
tion. Certain  practices  and  policies  should  be  reviewed  and  modified  if: 

•  Studies  demonstrate  that  lead  in  Butte-Silver  Bow  County  soils  is  more 
or  less  bioavailable;  and 

•  Long-term  exposure  to  existing  soil  levels  is  shown  to  cause  adverse 
health  effects. 

B.  Taking  action  to  enact  lead  poisoning  prevention  legislation  at  the  state  or  local 
level  to: 

•  Reduce  the  hazards  associated  with  the  problem;  and 

•  Establish  an  equitable  method  to  provide  the  resources  needed  and  re- 
cover costs  for  the  long-term  implementation  of  Lead  Poisoning  Prevention 
and  Abatement  Program  from  responsible  parties,  property  owners,  and 
regulatory  agencies. 

Attachment  A:  Plan  for  the  Phased  Reduction  of  Lead  Exposure  in  Butte- 
Silver  Bow  County 

Even  though  the  levels  of  lead  in  most  children  of  Butte  are  low,  there  are  indi- 
vidual cases  of  moderately  elevated  lead  exposure  which  warrant  further  investiga- 
tion. This  multi-year  Plan,  presented  as  a  component  of  the  Butte-Silver  Bow  Lead 
Poisoning  Prevention  and  Abatement  Program,  is  designed  to  address  both  current 
and  potential  future  elevated  lead  exposure. 

Plan  Objective: 

•  To  reduce  the  level  of  lead  exposure  incurred  by  children  in  a  manner 
which  will  result  in  real  health  benefits  and  the  effective  utilization  of  lim- 
ited resources. 

•  To  prioritize  actions  such  that  high  risk  situations  are  dealt  with  first 
and  potential  risks  dealt  with  second. 

•  To  provide  for  maximum  flexibility  in  deciding  what  needs  to  be  remedi- 
ated and  how  it  is  most  effectively  accomplished,  thereby  avoiding  unneces- 
sary or  ineffective  actions. 

•  To  recognize  all  the  sources  of  lead  which  contribute  to  a  child's  exposure 
and  to  address  that  source(s)  which  is  thought  to  have  the  greatest  impact 
on  any  given  child's  blood  lead. 
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A.  Prioritizing  Properties  for  Remediation  (In  priority  order,  highest  to  lower) 

1.  Homes  occupied  by  one  or  more  children  with  a  blood  lead  (PbB)  equal  to  or 
greater  than  10  ug/dl  (which  is  considered  to  be  an  Elevated  Blood  Lead — EBL). 

2.  Secondary  residences  or  subsequent  homes  occupied  by  children  with  EBL. 

3.  Homes  previously  occupied  by  children  with  EBL,  even  if  no  child  is  currently 
living  at  the  address. 

4.  Homes  with  very  young  children  (eg.  <  1  yr.)  and  PbB  of  5-9  ug/dl. 

5.  Homes  with  no  children  but  with  one  or  more  sources  (paint,  water,  soil,  house 
dust)  with  a  lead  concentration  which  exceeds  the  95th  percentile  as  determined  by 
the  Butte-Silver  Bow  Environmental  Health  Lead  Study  (1990).  Particular  attention 
should  be  given  to  homes  built  prior  to  1940. 

6.  Designated  play  grounds  maintained  by  the  City/County  government  of  Butte- 
Silver  Bow. 

7  Informal  play  areas  frequented  by  children  with  or  without  property  owners 
permission. 

B.  Collection  of  Environmental  Data  (In  priority  order,  highest  to  lower) 

Several  conditions  should  prompt  the  collection  and/or  review  of  environmental 
data,  as  follows: 

1.  Detection  of  an  EBL  by  the  Health  Dept. 

2.  Request  from  property  owner  for  a  survey 

3.  Request  from  tenant  for  a  survey 

4.  Residential  property  transfers 

5.  Systematic,  door-to-door  environmental  lead  evaluation 

6.  Changes  in  zoning  and  land  use 

Environmental  data  collected  by  the  Health  Department  in  the  future  should  be 
added  to  the  data  base  and  the  trigger  levels  periodically  re-evaluated.  There  is  like- 
ly to  be  little  or  no  change  in  these  levels  since  the  sample  upon  which  they  are 
based  is  representative  of  the  neighborhoods  of  greatest  concern  and  the  sample  is 
large. 

C.  Method  to  Prioritize  Sources  of  Lead  for  Each  Property 

Having  identified  a  property  where  some  form  of  intervention/remediation  is  being 
considered,  it  will  be  necessary  to  consider  all  sources  of  lead.  It  is  recommended 
first  consideration  be  given  to  sources  which  exceed  the  95th  percentile  for  that 
source,  as  reported  in  the  1990  Butte  Environmental  Health  Lead  Study  (EHLS) 
and  for  which  a  pathway  (access,  contact)  exists.  Accordingly,  the  following  'environ- 
mental trigger  levels'  are  recommended: 

•  floor  dust — 1697  ppm 

•  outside  entry  dust — 4542  ppm 

•  house  perimeter  soil — 2356  ppm 

•  play  area  soil — 1639  ppm 

•  drinking  water — 22  ppb 

•  interior  paint — 22.37  mg/cm2 

•  exterior  paint — 28.67  mg/cm2 

It  is  important  to  recognize  that  the  recommended  'trigger  level'  is  not  a  manda- 
tory clean-up  level.  Rather  it  is  a  level  which  triggers  further  evaluation  and  consid- 
eration for  action.  Furthermore,  the  'trigger  levels'  do  not  imply  equivalent  risk.  For 
example,  paint  in  poor  condition  poses  Far  greater  risk  than  lead  in  drinking  water. 
The  'trigger  levels'  simply  identify  media  containing  lead  concentrations  which  are 
unusually  high  by  community  standards.  It  is  also  recognized  that  a  paint  trigger 
level  below  22  mg/cm2  is  quite  high,  and  the  starting  'trigger  level'  does  not  mean 
that  22  mg/cm2  is  without  risk.  The  'trigger  level'  is  simply  a  number  which  allows 
prioritization  of  actions. 

The  same  percentile  (e.g.  95,  90,  75,  etc.)  trigger  level  need  not  be  set  for  each 
media  or  for  all  areas  of  Butte-Silver  Bow  County.  After  dealing  with  homes  occu- 
pied by  children  with  EBL,  the  committee  might  choose  to  select  different  trigger 
levels  for  public  play  areas  (e.g.  90  percentile)  or  for  vacant  lots  with  restricted  ac- 
cess or  remote  location  (e.g.  99  percentile).  It  is  recommended  that  the  Board  of 
Health  should  periodically  review  progress  in  lead  exposure  reduction  and  revise  the 
trigger  levels  as  needed. 

C.  1  Workload  Estimates 

In  order  to  estimate  the  workload  which  might  result  from  applying  the  suggested 
prioritization  plan  and  trigger  levels,  it  is  necessary  to  review  the  data  from  the 
Butte  EHLS.  Based  on  this  review,  the  following  houses  would  need  to  be  consid- 
ered for  action  tor  further  review): 
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•  15+  homes  =  currently  occupied  by  children  with  known  PbB  >  10  ug/dl 
at  some  point  during  their  residency 

•  2+  homes  =  previously  occupied  by  child  with  PbB  >  10  ug/dl 

•  50+  homes  =  one  or  more  sources  exceeding  the  suggested  trigger  levels, 
but  with  no  child  currently  exceeding  10  ug/dl,  as  follows: 

•  8  homes  with  elevated  dust  levels 

•  14  homes  with  elevated  soil  levels 

•  14  homes  with  elevated  water  levels 

•  12  homes  with  a  combination  of  elevated  sources 

D.  Selecting  Remediation  Strategies 

Consideration  should  be  given  to  the  full  range  of  possible  intervention/abatement 
strategies.  For  example: 

•  Where  it  has  been  determined  that  paint  is  the  major  contributor  to  ele- 
vated blood  levels,  paint  removal  or  in-place  management  procedures,  e.g. 
encapsulation,  should  be  considered. 

•  Where  it  has  been  determined  that  water  is  the  primary  contributor  to 
elevated  blood  lead  levels,  short-term  intervention  should  include  instruc- 
tion to  families  on  flushing  the  system  prior  to  use. 

•  Where  it  has  been  determined  that  soil  is  the  major  contributor  to  ele- 
vated blood  lead  levels,  consider  both  removal  and  capping  strategies  to  re- 
mediate lead  in  soils,  with  the  selected  remedy  based  on  specific  site  condi- 
tions, i.e.,  land  use,  slope,  topography,  contact  with  surface  and  ground- 
water, accessibility,  availability,  particle  size,  and  economic  feasibility. 

•  Secondary  sources,  such  as  lead  contaminated  exterior  surface  dust  or  in- 
terior house  dust,  need  to  be  abated  in  order  to  maximize  the  benefits  of 
removing  the  primary  source. 

•  In  all  cases,  parental  education  needs  to  be  included  as  a  part  of  the 
intervention  strategy. 

Institutional  Controls — Strategic  Plan — Framework  Document 

introduction 

This  document  is  provided  by  Butte-Silver  Bow  Government  (BSB)  and  ARCO  as 
a  framework  for  a  strategic  plan  to  implement  a  program  of  institutional  controls 
(IC's)  at  Butte.  This  framework  outlines  the  types  of  controls  that  could  be  adopted, 
pursuant  to  a  resolution  of  outstanding  technical  and  legal  issues  relating  to  the 
Butte  sites,  in  order  to  address  different  situations  in  the  Butte  area.  In  some  cir- 
cumstances, IC's  may  be  used  to  supplement  treatment  or  physical  or  engineering 
controls,  including  controls  where  some  waste  has  been  left  in  place,  e.g.,  at  a 
capped  site.  In  these  cases,  the  IC's  serve  a  management  or  control  function,  as  well 
as  a  maintenance  function. 

In  addition,  there  mav  be  instances  where  active  response  measures  are  deter- 
mined not  to  be  practicable,  based  on  the  balancing  of  trade-offs  in  evaluating  reme- 
dial action  alternatives  for  remedy  selection.  In  these  cases,  the  IC,  in  effect,  be- 
comes the  sole  remedy  and  the  only  means  available  to  provide  for  the  protection 
of  human  health  or  the  environment.  The  purpose  and  reliability  of  an  IC  in  such 
a  situation  has  increased  importance,  and  places  increased  responsibility  with  the 
County  government  for  enforcement  or  implementation  in  the  long  term. 

Institutional  Controls  Modules 

The  ability  to  implement  appropriate  IC's  is  a  vital  ingredient  in  the  overall  Clark 
Fork  River  Superfund  Site  process.  Steps  to  implement  a  comprehensive  plan  and 
specific  IC's  will  continue  to  take  considerable  time  for  planning,  community  edu- 
cation, political  action,  and  adopting  new  ordinances  and  regulations  (where  nec- 
essary). 

Therefore,  this  document  presents  specific  modules  of  a  comprehensive  IC's  Pro- 
gram. As  for  a  schedule  to  achieve  the  milestones  set  forth  in  each  module,  gen- 
erally it  is  anticipated  that  it  will  take  a  minimum  of  two  years  to  achieve  full  im- 
plementation, or  at  least  develop  the  program  whereby  various  modules  can  be 
plugged  in,  as  needed.  In  general,  Butte-Silver  Bow  and  ARCO  propose  an  IC  plan 
which  is  likely  to  include  (but  may  not  be  limited  to)  seven  major  modules,  or  areas 
of  focus: 

1.  Surface  and  Ground  Water  Quality  and  Controls 

•  Well  Head  Protection  Program/Water  Quality  Districts 

•  Domestic  Water  Use  Advisories  and/or  Restrictions 

•  Well  Drilling  Advisories  and/or  Prohibitions 
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•  Storm  Water  Management 

2.  Development  Standards 

•  Master  Plan  and  Zoning  Ordinance  Modifications 

•  Subdivision  Review  Issues 

•  Floodplain  Regulations 

•  Building  Permits 

•  Excavation  Permits 

3.  Lead  Poisoning  Prevention  I  Abatement  Program 

•  Implement  the  Lead  Levels  Advisory  Committee's  report  "Recommenda- 
tions To  Implement  a  Long-Term  Lead  Poisoning  Prevention  and  Abate- 
ment Program  in  Butte-Silver  Bow  County" 

4.  Historic  Preservation 

•  Adopt  the  Regional  Historic  Preservation  Plan 

•  Implement  Historic  Preservation  Programmatic  Agreement  No.  2 

5.  Waste  Repository 

•  Operate  Waste  Repository  at  Selected  Site 

•  Establish  New,  County-wide  Anti-dumping  Regulations 

6.  Operation  and  Maintenance  of  Reclaimed  I Restricted  Site 

•  Weed  Control 

•  Fence/Gate  Maintenance 

•  Sediment  and  Runoff  Control  Structures 

•  Cap  Maintenance 

7.  Geographic  Information  System  (GIS) 

•  Successful  implementation  of  the  GIS  program  to  meet  all  IC  objectives 

1.  Water  Quality  Controls 

Perhaps  the  most  crucial  module,  is  implementing  necessary  controls  to  preserve 
and  protect  water  quality. 

1.1  Surface  Waters 

Major  changes  in  the  management  of  surface  water  run-off  from  the  Butte  Hill 
and  general  area  are  expected.  There  are  several  distinct  challenges: 

a.  Upgrading  and/or  replacement  of  the  storm  sewer  infrastructure  is  a 
major  concern.  It  is  expected  that  any  Superfund-related  improvements  will 
be  merged  with  a  comprehensive  strategy  to  deal  with  these  facilities. 
Among  several  mechanisms  for  storm  sewer  replacement  and  upgrade  is  to 
establish  a  storm  water  utility  district,  a  method  used  in  several  other  Mon- 
tana locations,  including  Billings,  which  appears  to  be  an  economically  fea- 
sible alternative.  Any  strategies  associated  with  decreasing  runoff  (reten- 
tion ponds)  should  be  selected  in  concert  with  other  plans  for  the  Uptown 
area. 

b.  Overall  upgrading/expanding  the  Metro  Sewer  operations  is  another 
issue.  Plans  are  underway  to  comply  with  new  federal  and  state  regula- 
tions, but  in  addition,  the  overall  cleanup  of  Silver  Bow  Creek  will  signifi- 
cantly impact  the  discharge  operations  from  Metro  Sewer.  An  IC  program 
must  address  this  relationship. 

c.  A  regional  water  treatment  facility  near  LAO,  Rocker,  or  Ramsay  may 
be  needed;  at  very  least,  an  IC  may  involve  managing  such  a  facility,  with 
an  emphasis  on  minimizing  the  lifecycle  costs. 

1.2  Ground  Water 

With  respect  to  water  wells,  plans  have  been  discussed  to  institute  a  local  well- 
head protection  program  where  necessary,  coupled  with  the  existing  water  well  ban 
for  domestic  uses.  The  ban  currently  in  place  is  solely  a  mechanism  to  ensure  cus- 
tomer volume  for  the  county's  new  Water  Division,  as  an  assurance  that  the  county 
will  collect  sufficient  revenues  to  fulfill  bond  obligations.  In  addition,  this  ban  helps 
ensure  water  quality  for  domestic  uses,  a  policy  that  is  beneficial  to  the  whole  coun- 
ty. 

In  terms  of  Superfund,  restrictions  could  be  placed  on  drilling  wells  in  those  areas 
where  use  of  water  may  present  an  unreasonable  risk  or  in  any  way  known  to  be 
less  safe  than  the  supply  from  Water  Division  sources,  and  also  in  those  cases  where  i 
well  drilling  would  undermine  a  site  remediation.  Any  IC's  in  the  ground  water 
arena  will  likely  need  to  start  with  establishing  certain  'water  quality  districts'.  In 
Butte,  the  areas  of  emphasis  could  include: 
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a.  Ground  water  from  the  Montana  Pole  and  Treating  Plant  site  presents 
a  serious  issue.  The  treatment  facilities  that  are  in  operation  now  and  are 
anticipated  to  be  needed  for  many  years  will  be  increasingly  vital  as  the 
LAO  cleanup  is  implemented.  Some  level  of  water  well  restrictions  will  be 
needed  in  this  area,  as  well  as  in  other  areas  of  impacted  groundwater 
within  the  county. 

b.  In  some  areas,  other  water  or  well  advisories  and/or  restrictions  may  be 
needed  to  protect  public  health.  A  ground  water  monitoring,  testing,  and 
permitting  program  for  any  new  wells  may  be  extremely  useful.  For  exam- 
ple, a  system  of  permitting  wells  locally,  both  in  the  Superfund  areas  and 
in  other  areas  of  possible  contaminant  sources,  such  as  leaking  under- 
ground storage  tanks  and  septic  systems  within  the  County,  may  be  a  wise 
precautionary  measure. 

1.3  Products  and  Schedule 

Two  major  products  will  be  developed  in  connection  with  the  work  in  this  module. 
These  are  the  following: 

a.  Development  of  a  drainage  master  plan  for  Butte  Hill,  including  areas 
north  of  Silver  Bow  Creek,  detailing  physical  plans,  necessary  capital  im- 
provements, phasing,  public  regulatory  measures,  such  as  best  management 
practices  ("MP's"),  and  an  implementation  plan.  This  work  is  expected  to 
occur  in  1994. 

Following  will  be  implementation  of  IC's  based  on  the  drainage  master 
plan,  including  adoption  of  regulatory  measures  such  as  BMP's.  These  ac- 
tions will  occur  in  1994  and  beyond,  and  tie  to  the  Superfund  related  plans 
and  actions. 

b.  Implementation  of  the  well  head  protection  program,  including  a  mon- 
itoring, testing,  permitting  program,  and  water  well  bans  as  necessary.  This 
will  occur  in  1994. 

2.  Development  Standards 

Most  of  BSB's  existing  development  regulations  will  play  some  role  in  the  IC  pro- 
gram, and  thus  will  require  some  refinement  as  they  are  adapted  for  use  in  the 
Superfund  process.  County  staff  has  examined  several  regulations  and  is  preparing 
the  appropriate  adjustments  that  will  allow  future  growth  and  development  in  con- 
cert with  community  objectives  to  ensure  the  health  and  safety  of  the  future  users. 
The  following  is  a  compilation  of  those  regulations  that  need  adjustment. 

2.1  Comprehensive  Master  Plan  Amendments 

In  1992,  the  County  Planning  department  staff  conducted  a  thorough  review  of 
the  Master  Plan  and  identified  those  sections  and  policies  of  the  plan  that  will  need 
to  be  amended  to  accommodate  the  IC  program.  The  Master  Plan  needs  revision  for 
a  variety  of  reasons  including  the  addition  of  Superfund  'Districts s),  both  in  the 
neighborhood  plans  and  general  policy  sections  which  reflect  Superfund  issues.  It 
would  appear  that  the  section  dealing  with  parks  and  open  space  should  be  revised 
and  expanded  to  reflect  the  anticipated  establishment  of  the  Regional  Historic  Pres- 
ervation Plan  ("RHPP")  and  any  other  park  or  open  space  institutional  controls.  The 
issues  are  as  follows: 

a.  Making  appropriate  designations  of  residential  re-development  areas;  a 
very  complex  issue,  involving  investment  strategy,  infrastructure  needs, 
public/private  relations,  zoning,  and  more;  (it  appears  there  is  some  interest 
in  developing  distinct  areas  on  the  Hill); 

b.  Designating  areas  for  public  open  spaces,  with  connections  to  the  trails/ 
greenbelt  concept  along  Silver  Bow  Creek,  and  linking  to  the  Regional  His- 
toric Park  Plan,  and  to  any  storm  water  control  and/or  remediation 
strategy(s),  e.g.,  retention  ponds  in  Buffalo  and  Missoula  gulches;  and 

c.  Developing  creative  uses  for  isolated  vacant  lots  slated  for  remediation, 
i.e.,  parks/open  space,  expanded  yards  for  adjacent  property  owners,  com- 

fiatible  uses  with  prevalent  zoning,  conditional  uses  compatible  with  preva- 
ent  zoning,  etc. 

2.2  Zoning 

Certain  revisions  or  additions  to  the  zoning  ordinances  may  be  required  by  the 
IC  program.  BSB  will  need  to  adopt  policies  whereby  ordinances  designed  to  serve 
as  IC's  have  permanence.  Given  the  inherent  nature  of  zoning  (dynamic,  not  static), 
prohibitions  on  changes  may  be  hard  to  institute.  On  the  other  hand,  the  zoning  or- 
dinance can  be  an  extremely  effective  tool  for  a  variety  of  IC  purposes,  i.e.  protection 
against  recontamination  of  soil  from  development  and  dedication  of  certain  lands  for 


<         60 


non-residential  uses.  At  this  point,  staff  believes  that  a  new  zoning  designation  or 
overlay  zone  should  be  established  for  Superfund  sites  (to  match  changes  in  the  Fu- 
ture Master  Plah,  described  above).  Issues  include. 

a.  A  Superfund  zoning  'district'  should  be  flexible  to  promote  the  acceptance 
of  IC's.  It  is  expected  that  basic  and  necessary  oversight  needs  would  be  in- 
corporated into  new  conditional  use  criteria  developed  especially  for  the 
Superfund  overlay  district*  s).  Conditional  uses  would  allow  tor  a  wider  vari- 
ety of  uses,  and  still  provide  an  opportunity  to  assure  these  uses  are  devel- 
oped in  a  manner  which  reflects  the  conditions  of  the  overlay  district  and 
meets  the  conditional  use  criteria. 

b.  The  new  conditional  use  criteria  could,  where  appropriate,  also  include 
measures  requiring  monitoring  and  protection  of  surface  and  groundwater, 
during  and  after  development.  Many  municipalities  currently  nave  erosion 
control  measures  for  the  protection  of  wetlands,  lakes  and  rivers.  It  should 
not  be  difficult  to  incorporate  these  measures  into  the  new  conditional  use 
criteria. 

c.  The  movement  of  on-site  waters  and  storm  water  management  could  be 
addressed  through  the  development  of  regulations  requiring  on-site  storm 
water  retention.  Strict  regulations  regarding  storm  water  retention  for  the 
entire  county  could  be  incorporated  within  the  engineering  criteria  for  con- 
ditional use  permit  development.  Retention  areas  could  be  landscaped  and 
grassed,  and  should  be  large  enough  to  accommodate  storm  water  runoff. 
These  storm  water  retention  measures  could  be  incorporated  into  all  devel- 
opment controls. 

2.3  Building  and  excavation  permits 

The  primary  concern  with  new  construction  or  redevelopment  is  excavation  on  a 
remediated  site  at  which  untreated  materials  remain  or  on  an  unremediated  site 
where  constituents  in  the  soil  are  of  concern.  The  disposal  of  excavated  soil  and  the 
repair/maintenance  of  the  cap  in  such  areas  are  important.  On  properties  that  have 
already  been  subdivided  and  zoned  for  the  proposed  use,  the  building  permit  is  one 
means  of  ensuring  the  applicant  knows  what  steps  will  have  to  be  taken.  New  proce- 
dures will  be  needed: 

a.  To  determine  when  soil  has  to  be  disposed  off-site  (i.e.  at  the  repository) 
and  how  to  replace  the  cap,  if  it  has  been  impacted.  County  officials  must 
be  trained  to  follow  specific  guidelines  written  to  guide  actions  as  residents 
apply  for  permits  It  is  expected  that  county  staff  will  use  accurate,  reliable 
GIS  maps  which  clearly  delineate  boundaries  and  properties  impacted. 

b.  To  establish  check  points  to  process  applications  for  excavation  permits. 
An  emphasis  on  education  to  explain  ana  interpret  any  new  guidelines  will 
be  important,  particularly  at  capped  properties  or,  if  a  drainage  area  were 
to  be  disturbed  by  construction  activities.  Such  activities  may  involve  many 
parties,  including  private  contractors,  County  crews,  utility  personnel,  prop- 
erty owners,  etc.,  and  all  parties  must  follow  the  procedures.  At  the  same 
time,  it  will  be  important  to  ensure  that  these  procedures  do  not  inhibit  or 
discourage  development. 

c.  To  ensure  approval  by  the  Butte-Silver  Bow  planning  and  building  code 
departments  on  all  building  and  excavation  permits  to  assure  the  proper 
procedures  have  been  followed  where  appropriate. 

2.4  Subdivision  and  Floodplain  Regulations 

Another  area  that  needs  revision  is  the  locally-adopted  subdivision  ordinance,  par- 
ticularly in  order  to  deal  with  water  quality  protection,  site  design,  earth  moving 
during  construction  and  revegetation.  Remediated  sites,  whether  proposed  for  devel- 
opment or  adjacent  to  a  site  proposed  for  development,  may  be  exposed  to  problems 
from  storm  water  runoff  and  must  receive  careful  consideration.  Design  of  street  or 
road  systems  and  stormwater  drainage  systems  must  also  be  specified. 

Because  the  final  remedies  for  several  areas,  (i.e.,  Streamside  Tailings,)  are  un- 
known, it  is  premature  to  identify  whether  amendments  to  floodplain  regulations 
will  be  necessary.  At  some  point,  the  County  faces  a  major  revision  to  the  floodplain 
map,  particularly  given  major  changes  in  the  Sand  Creek  drainage.  When  this  revi- 
sion is  made,  any  changes  precipitated  by  Superfund  remedies  should  be  incor- 
porated. 

2.5  Products  and  Schedules. 

Four  major  products  are  anticipated: 

a.  Comprehensive  Plan  Amendments  including  updates  on  relevant  neigh- 
borhood plans  in  1993; 
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b.  Zoning  amendments,  some  now  and  some  after  the  Comprehensive  Plan 
update  in  1993  and  1994; 

c.  Development  of  permit  guidelines  and  procedures  for  excavations,  soil 
disposal  and  other  activities  to  be  controlled  during  and  after  1993;  and 

d.  Subdivision  regulation  based  on  the  drainage  master  plan  and  best  man- 
agement practices  ("BMP's")  in  1994. 

3.  Lead  Poisoning  Prevention  /Abatement  Program 

Insert  the  Lead  Levels  Advisory  Committee's  report  "Recommendations  To  Imple- 
ment a  Long-term  Lead  Poisoning  Prevention  and  Abatement  Program  in  Butte-Sil- 
ver  Bow  County"  here. 

ARCO's  involvement  is  contingent  upon  resolution  of  certain  legal  issues  pending 
before  EPA. 

4.  Historic  Preservation 

The  relationship  between  historic  preservation  and  the  IC  program  will  generally 
be  established  in  the  provision  of  the  second  Programmatic  Agreement.  The  main 
focus  of  these  provisions  is  to  ensure  that  any  site  remediation  work  can  be  accom- 
plished with  minimum  disturbance  of  Butte's  historic  resources.  Also,  in  some  in- 
stances, preservation  of  the  historic  resource  can  be  integrated  into  the  selected 
remedy,  and  in  these  cases,  the  resource  will  be  integrated  with  any  necessary  IC 
for  each  site.  However,  where  adverse  impacts  cannot  be  avoided,  offsite  mitigation 
will  be  negotiated,  e.g.,  assistance  in  the  development  of  other  historic  sites  as  part 
of  the  Historic  Park  Plan. 

Implementation  of  this  module  will  occur  in  1993  and  in  the  years  following  based 
on  the  agreements  contained  in  the  second  programmatic  agreement. 

5.  Waste  Repository 

Butte-Silver  Bow  is  prepared  to  assist  ARCO  in  locating  a  waste  repository  for 
mining  waste,  and  as  requested,  manage  the  repository  in  the  long-term.  After  an 
extensive  effort  to  identify  potentially  appropriate  sites,  the  next  (and  most  difficult) 
step  is  to  agree  on  this  site.  Until  then,  the  relationship/role  of  a  waste  repository 
to  the  IC  program  cannot  be  further  defined.  Once  a  repository  is  sited,  appropriate 
decisions  can  be  made  regarding  site  management,  screening  and  operational  proce- 
dures, and  regarding  provisions  to  protect  innocent  parties  from  any  unauthorized 
actions  of  others. 

Another  aspect  to  this  IC  module  is  to  make  sure  there  are  appropriate  controls 
in  place  to  discourage  inappropriate  dumping,  particularly  on  reclaimed  sites  and 
when  reclaimed  sites  experience  some  type  of  development. 

County  staff  has  initiated  efforts  to  develop  an  anti-dumping  ordinance,  and  ad- 
ministration/enforcement will  likely  involve  the  Planning,  Public  Works,  Community 
Development,  and  Health  departments  along  with  the  Sheriff  and  County  Attorney's 
offices.  Subsequently,  it  would  be  the  County's  intent  to  couple  the  anti-dumping 
regulations  with  the  Superfund  'district'  in  some  fashion  to  prohibit  dumping  on  re- 
mediated sites.  In  addition,  floodplain  regulations  may  be  used  to  protect  designated 
floodplain  streams  and  creeks  from  illegal  dumping. 

Products  and  schedule  relate  to  two  products: 

•  Resolution  of  siting;  and 

•  Development  of  a  management/operations  plan. 
These  will  occur  in  1993. 

6.  Operation  and  Maintenance  of  Reclaimed  Sites 

There  are  expectations  that  BSB  is  the  most  appropriate  entity  to  manage  a 
maintenance  program  for  reclaimed  areas.  The  various  tasks,  such  as  cleaning  and 
maintaining  drainage  ditches,  cutting  and  managing  weeds  and  other  vegetation, 
etc.,  are  fairly  typical  for  Butte  local  government.  Certainly,  specific  responsibilities 
will  need  to  be  worked  out  and  assurances  made  that  BSB  will  have  the  necessary 
resources  in  the  long-term  to  provide  adequate  maintenance. 

Therefore,  in  the  development  of  this  IC  module,  BSB  would  like  to  place  greater 
emphasis  on  reclamation  techniques  and  engineering  controls  that  minimize  mainte- 
nance costs  and  other  resource  requirements.  Certain  re-vegetation  schemes  and 
drainage  techniques  (e.g.,  rip-rap  ditches)  have  not  proven  to  be  successful  thus  far. 
BSB  would  also  work  for  greater  emphasis  on  weed  control.  Finally,  there  appears 
to  be  an  emerging  consensus  that  every  effort  should  be  made  to  avoid  remedies 
that  necessitate  fenced  areas  for  the  long  term.  BSB  recognizes  the  challenge  in 
terms  of  soils  and  slopes,  but  expects  continued  efforts  by  reclamation  experts  to 
identify  more  effective  techniques. 


62 

Implementation  products  have  not  been  identified.  These  will  become  clearer  as 
Superfund  remediation  plans  evolve  during  1993.  An  implementation  plan  can  be 
developed  in  1994. 

7.  Geographic  Information  System  (GIS) 

There  has  been  substantial  progress  towards  full  implementation  of  GIS  within 
County  government,  both  in  Butte  and  Anaconda.  With  completion  of  Phase  One  of 
the  Land  Records  Modernization  Project,  covering  most  Superfund  areas,  the  Coun- 
ty is  poised  to  use  the  GIS  as  the  central  tool  in  managing  an  effective  IC's  program. 
In  each  module  described  above,  the  GIS  will  be  used.  The  linkage  is  geographic 
location:  The  GIS  will  allow  the  County  staff  to  carefully  monitor  where  specific  IC's 
are  applicable,  and  thus  drive  the  necessary  implementation.  The  data/information 
management  capability  of  the  fully  functional  GIS  provides  the  necessary  assur- 
ances to  EPA  and  PRP's  associated  with  the  long-term  reliability  of  the  IC's  Pro- 
gram. 

The  acceptance  of  using  GIS  within  all  applicable  county  operations  is  growing, 
with  several  departments  making  the  necessary  commitments: 

•  The  Appraiser's  and  Assessor's  offices,  which  deal  most  with  land  records, 
are  fully  on  board,  having  assigned  staff  to  work  full-time  on  the  Phase  One 
project,  and  now  doing  all  map  updates  with  automated  GIS; 

•  The  new  Clerk  and  Recorder  is  planning  new  automation  measures,  in- 
cluding GIS  links; 

•  The  Data  Processing  Division  is  implementing  a  full  upgrade  to  its  cen- 
tralized services  operations  (i.e.  invoices,  tax  statements)  to  accommodate 
GIS  interfaces; 

•  Several  divisions  within  the  Public  Works  department  are  and  will  be 
using  GIS  in  facilities  management  (road  department,  water  utility)  and 
have  committed  to  using  GIS  for  the  various  O&M  responsibilities  associ- 
ated with  the  IC  program; 

•  Planning  and  Community  Development  departments  will  use  GIS  to 
manage  responsibilities  in  the  land  use,  building  permit,  floodplain  admin- 
istration, and  subdivision  review  areas;  and 

•  The  State  Department  of  Revenue  has  mandated  that  cadastral  mapping 
in  Deer  Lodge  County  be  done  by  the  Butte-Silver  Bow  Appraisal  Office. 
This,  in  turn,  requires  that  BSB  GIS  be  involved  in  the  maintenance  of  the 
Deer  Lodge  County  GIS  cadastral  database  as  well  as  other  GIS  databases, 
historic  data  for  example.  This  new  relationship  appears  to  be  well  received 
by  both  county  governments. 

These  commitments  and  others  indicate  that  the  GIS  will,  over  time,  assume  a 
leading  role  in  county-wide  information  management.  The  inclusion  of  the  GIS  as 
a  separate  module  in  the  IC  program,  is  more  to  insure  that  the  other  modules  con- 
sider GIS  when  designing  individual  IC's  than  to  create  an  independent  GIS/IC 
within  county  government.  In  reality,  GIS  can  never  function  alone,  but  only  in  con- 
junction with  other  applications  requiring  its  unique  analytical  capabilities. 

Some  pertinent  GIS  applications  are  listed  below  as  they  pertain  to  the  other  six 
IC  modules: 

•  Mapping  specific  boundaries  of  water  quality  districts  based  on  water 
quality  samples  and  other  data;  the  GIS-produced  and  maintained  maps 
will  be  used  to  monitor  existing  wells  and  new  well  drilling  in  districts 
judged  to  have  substandard  water  quality;  the  maps  can  be  used  to  imple- 
ment and  manage  a  permit  program,  allowing  staff  to  'pull  up'  applicable 
drilling  advisories  or  regulations  based  on  spatial  location. 

•  Mapping  and  maintaining  revised  Master  Plan,  Zoning,  and  Floodplain 
boundaries  (for  both  Butte-Silver  Bow  and  Anaconda-Deer  Lodge),  and 
again,  tying  applicable  regulations  to  spatial  location;  the  GIS  will  be  par- 
ticularly useful  to  enhance  accuracy,  based  on  the  availability  of  more  spa- 
tially location;  the  GIS  will  be  particularly  useful  to  enhance  accuracy, 
based  on  the  availability  of  more  spatially  accurate  (digital)  data  available 
on  the  GIS,  and  to  keep  the  maps  updated  in  response  to  any  changes  in 
land  use  or  property  ownership. 

•  Monitoring  future  building  and  excavation  permits,  particularly  in  light 
of  varying  conditions  associated  with  varying  reclamation  remedies.  For  ex- 
ample, different  land  parcels  may  require  unique  excavation  techniques. 
These  requirements  can  be  stored  in  the  GIS,  thereby  immediately  flagging 
properties  with  special  excavation  mandates. 

•  Mapping  and  data  base  management  services  in  support  of  the  lead  inter- 
vention program;  tasks  include  tracking  locations  of  children  tested  in  the 
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program,  locations  of  high  blood  lead  occurrence,  locations  where  environ- 
mental assessments  have  been  conducted,  locations  where  lead  abatements 
have  been  implemented,  etc.  The  GIS  will  be  especially  instrumental  in 
managing  the  intervention  program  over  the  long  term. 

•  Mapping  services  to  the  Regional  Historic  preservation  Plan  ("RHPP"). 
For  example,  to  track  restoration,  deterioration,  and  loss  of  historic  re- 
sources by  maintaining  and  improving  the  Historic  Site  data  base. 

•  Mapping  services  as  related  to  management  of  the  mine  waste  repository. 
For  example,  defining  the  most  direct  route  from  a  removal  area  to  the  re- 
pository, or  perhaps  mapping  the  'acceptable'  routes  for  use  in  hauling  min- 
ing wastes  and  other  materials  slated  for  the  repository. 

•  Data  management  and  mapping  services  associated  with  the  status  of  Re- 
claimed/Restricted Sites;  for  example,  depth  of  cap  or  damage  from  water 
runoff,  will  have  to  be  stored  and  analyzed  for  many  years  to  come.  The 
GIS  offers  a  highly  automated  method  to  do  this. 

In  order  to  accomplish  these  and  other  tasks,  Butte-Silver  Bow  staff  must  sustain 
its  commitment  to  develop  and  maintain  the  GIS  and  all  pertinent  data  bases  relat- 
ed to  the  IC  program.  As  described,  a  central  role  of  the  GIS  is  to  serve  as  a  data 
repository,  or  at  the  very  least,  as  the  chief  tool  linking  data  stored  at  those  depart- 
ments with  direct  responsibility  for  observing,  overseeing,  and  regulating  lancf  use 
in  Butte. 

GIS  use  must  also  continue  to  spread  into  more  county  departments,  so  the  track- 
ing processes  vital  to  IC  programs  such  as  building  and  well  permitting,  can  be 
achieved.  In  all  such  cases,  GIS  applications  will  be  specifically  related  to,  and  nec- 
essary for  implementation  of  the  County's  IC's  responsibilities.  Implementation  of 
the  following  procedures  are  seen  as  most  critical  over  the  short  term  to  insure  IC's 
will  be  activated  in  a  timely  and  correct  fashion. 

•  Completion  of  Phase  1  of  Land  Records  Modernization.  Instituting  Phase 
2,  involving  input  of  parcel  and  tax  ownership  in  the  Rocker/Ramsay  area, 
along  the  Silver  Bow  Creek  corridor,  and  continued  efforts  in  Anaconda- 
Deer  Lodge. 

•  Construction  of  several  new  GIS  compatible  data  bases  including  water 
quality,  lead  levels,  and  building  permits.  Some  may  require  purchase  of 
additional  software,  for  example  permitting  software,  to  make  them  really 
useful  to  the  county.  Investigating  imaging  of  land  record  history,  i.e.  the 
Clerk  and  Recorder  s  documents,  would  also  fall  into  this  category.  Address 
matching  capabilities  are  vital  for  the  Superfund  area  and  presumed  nec- 
essary county-wide. 

•  Purchase  and  installation  of  ARC/VIEW  software  in  offices  in  both  Butte 
and  Anaconda,  to  enable  more  people  to  actually  use  the  data  being  col- 
lected in  the  GIS.  Clearly,  a  user-friendly  approach  is  vital  to  engage  all 
BSB  personnel  to  use  the  system,  especially  in  terms  of  long-term  data  base 
maintenance. 

•  Training  for  all  those  using  GIS  as  a  tool  to  monitor  IC's.  This  is  espe- 
cially critical  for  those  developing  new  Master  Plan  and  Zoning  Regulations, 
and  those  embarking  on  new  permitting  processes. 

•  Gradual  purchases  of  new  equipment  to  keep  pace  with  the  increased  de- 
sire to  use  the  GIS  database.  Examples  of  capital  procurements  deemed 
necessary  for  future  development  would  be  an  additional  workstation  to  en- 
hance memory  and  speed  capabilities,  and  a  color  electrostatic  plotter.  As 
more  users  begin  to  plot  maps,  especially  the  Assessor  and  Appraisal  De- 
partments, the  slow  plotting  speed  of  the  existing  pen  plotter  may  become 
a  detriment  to  system  acceptance  and  use.  All  such  purchases  will  specifi- 
cally relate  to  requirements  upon  the  county  to  implement  the  IC's  pro- 
gram. GIS  products,  schedules  and  estimated  costs  relate  to  system  devel- 
opment as  it  pertains  to  the  IC's  program. 

Mr.  Oxley.  Thank  you,  Mr.  Lynch. 

Our  next  witness,  Mr.  Chad  Mcintosh  from  the  State  of  Michi- 
gan. 

STATEMENT  OF  W.  CHARLES  McINTOSH 

Mr.  MclNTOSH.  Thank  you,  Mr.  Chairman.  It  is  a  real  honor  to 
be  here. 

I  am  responsible  for  advising  Governor  John  Engler  on  environ- 
mental and  natural  resources  management  issues.  Governor  Engler 
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has  signed  into  law  sweeping  changes  to  Michigan's  cleanup  stat- 
ute. Our  state  cleanup  program  is  large  and  sophisticated.  The  pro- 
gram includes  a  50-person  group  which  assists  the  U.S.  Environ- 
mental Protection  Agency  in  implementing  Superfund  as  well  as  a 
400-person,  $1  billion  State  cleanup  program. 

The  primary  goals  of  the  recent  amendments  enacted  in  Michi- 
gan were  to:  (1)  facilitate  the  reuse  of  contaminated  sites,  particu- 
larly in  urban  areas;  (2)  correct  the  gross  unfairness  in  the  strict 
joint  and  several  liability  scheme,  by  the  way,  which  is  patterned 
after  the  Superfund  statute;  and,  (3)  to  remove  excess  conservatism 
from  our  cleanup  standards  in  order  to  optimize  health  and  envi- 
ronmental benefits  that  can  be  achieved  with  the  resources  we 
have  available  for  these  programs. 

Back  in  1991,  Governor  Engler  commissioned  a  task  force  to 
make  recommendations  regarding  relative  risk  of  environmental 
problems  facing  Michigan.  One  of  the  more  important  findings  of 
the  task  force  was  that  environmental  and  public  health  threats 
posed  by  contaminated  sites  was  a  less  critical  environmental  prob- 
lem than  the  nonuse  of  urban  brownfield  sites  and  the  resultant 
use  of  greenfield  sites.  Last  year  Governor  Engler  began  working 
with  the  mayors  of  our  largest  cities  in  Michigan  to  address  this 
critical  issue. 

The  current  Superfund  liability  scheme  of  strict,  joint,  and  sev- 
eral and  retroactive  liability  is  grossly  unfair.  We  are  convinced 
that  this  must  be  rectified  in  the  reauthorization  of  Superfund.  In 
reality,  the  current  system  is  not  a  "polluter  pay"  system  but  in- 
stead is  a  "deep  pocket  pay"  system.  This  liability  scheme  imposes 
significant  impediments  to  redevelop  contaminated  sites  and  only 
serves  to  dry  up  transaction  costs  at  the  expense  of  getting  clean- 
ups completed. 

I  want  to  commend  Congressman  Upton  for  the  field  hearings 
that  he  has  been  holding  in  Michigan  in  addressing  the  issue  of 
reuse  of  old  industrial  properties.  The  legislation  he  has  drafted  is 
definitely  going  in  the  right  way  and  is  much  needed,  and  we  stand 
ready  to  work  with  you  further  on  those  two  points. 

Further,  I  want  to  commend  Congressman  Dingell  for  the  work 
that  he  has  done  in  past  years  on  these  same  issues.  Michigan  has 
addressed  the  liability  problem  by  replacing  strict  liability  for  own- 
ers and  operators  with  a  liability  standard  that  is  based  on  causa- 
tion. Innocent  owners  and  operators  will  no  longer  pay  for  contami- 
nation that  they  did  not  cause.  Owners  and  operators  of  contami- 
nated sites  will  be  liable  for  cleanup  if  they  are  responsible  for  an 
activity  causing  a  release  or  threat  of  release.  This  approach  re- 
tains the  concept  of  polluters  pay,  but  still  holding  parties  that  ac- 
tually cause  a  problem  liable  for  cleaning  it  up. 

Some  fraction  of  the  contaminated  sites  that  would  have  been 
cleaned  up  by  nonculpable  liable  parties  under  the  old  strict  liabil- 
ity standards  will  now  need  to  be  addressed  at  public  expense. 

In  Michigan  we  are  also  giving  liability  protection  to  new  inno- 
cent purchasers  or  occupants  of  contaminated  property.  Historically 
we  have  done  this  through  a  covenant  not  to  sue.  While  very  effec- 
tive, it  took  a  lot  of  resources  to  develop,  and  as  a  result  now  in 
our  new  law  Michigan  has  enacted  a  blanket  exemption  for  liability 
for  existing  contamination  for  new,  nonculpable  purchasers  and  oc- 
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cupants  of  contaminated  property.  The  only  prerequisite  is  the  per- 
formance of  a  baseline  environmental  audit,  or  assessment  to  dis- 
tinguish the  old  releases  from  new  releases.  For  a  reasonable  fee 
the  State  will  also  make  a  formal  determination  of  the  adequacy 
of  the  person's  baseline,  but  that  is  not  required. 

The  State  also  has  explicit  liability  exemptions  for  contamination 
that  migrates  on  to  property  from  offsite  and  for  residential  prop- 
erty owners  who  did  not  cause  a  contamination.  A  defense  to  liabil- 
ity is  also  available  to  a  person  who  does  a  competent  investigation 
which  does  not  reveal  a  problem  but  where  prior  existing  contami- 
nation is  subsequently  discovered.  This  is  comparable  to  the  nar- 
row innocent  purchaser  defense  under  CERCLA. 

In  addition,  we  have  strengthened  and  expanded  the  liability 
protections  available  to  lenders  and  those  who  foreclose  on  con- 
taminated property.  The  recent  amendments  expand  the  universe 
of  parties  who  are  considered  lenders,  thereby  assuring  that  per- 
sons who  loan  money  for  the  purchase  or  improvement  of  property 
can  benefit  from  the  liability  protections  formerly  provided  only  to 
commercial  lenders. 

The  new  lender  exemptions  are  in  addition  to  the  comprehensive 
liability  protections  for  lenders  that  merely  hold  a  security  interest 
in  contaminated  property  prior  to  foreclosure.  In  view  of  the  critical 
role  played  by  lenders  in  redevelopment,  it  is  essential  that  they 
be  given  adequate  protection  under  the  law. 

I  strongly  encourage  the  identical  liability  protections  be  in- 
cluded in  the  Superfund  in  each  of  these  areas.  Such  liability  pro- 
tections are  essential  to  facilitate  the  reuse  of  contaminated  prop- 
erty. Michigan  has  cleanup  standards  based  on  land  use,  and  this 
is  an  important  part  of  our  law  that  goes  hand  in  hand  with  causa- 
tion standard.  We  are  able  to  use  containment  remedies  and  land 
use  and  resource  use  controls  in  lieu  of  performing  costly  remedi- 
ation. We  have  just  moved  from  a  1  in  1  million  cancer  risk  stand- 
ard to  1  in  100,000  as  an  acceptable  risk  for  carcinogens. 

Land  use-based  cleanup  criteria,  the  use  of  containment  remedies 
and  single  risk  level  and  specific  soil  and  groundwater  cleanup  cri- 
teria allow  Michigan  to  develop  remedial  action  plans  for  sites  for 
environmental  contamination  far  more  quickly  than  records  of  deci- 
sion actually  developed  under  Superfund. 

Our  new  cleanup  standards  allow  us  to  utilize  our  limited  re- 
sources to  get  the  best  protection  for  our  citizens.  We  estimate  that 
the  recently  enacted  changes  to  our  cleanup  law  standards  will  re- 
duce the  costs  of  cleaning  up  a  site  by  up  to  50  percent  while  still 
providing  fully  protective  remedies. 

Mr.  Oxley.  Mr.  Mcintosh,  could  you  sum  up,  please. 

Mr.  McIntosh.  Certainly. 

Michigan  is  also  working  on  other  funding  solutions.  We  will  be 
debating  some  of  those  issues  in  the  fall. 

With  that,  I  think  I  just  want  to  add  that  we  encourage  you  to 
please  use  our  State  legislation.  We  just  went  through  this  same 
debate  that  you  are  going  through  now  and  stand  ready  to  assist 
this  committee  in  any  way  we  can. 

[The  prepared  statement  of  W.  Charles  Mcintosh  follows:] 
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Prepared  Statement  of  W.  Charles  McIntosh  P.E.,  Esq.,  Environmental 
Advisor  to  Governor  John  Engler,  State  of  Michigan 

Good  morning.  My  name  is  Chad  Mcintosh.  I  am  responsible  for  advising  Gov- 
ernor John  Engler  on  environmental  and  natural  resources  management  issues. 
Governor  Engler  has  recently  signed  into  law  sweeping  changes  to  Michigan  s  clean- 
up statute.  Our  state  cleanup  program  is  large  and  sophisticated.  The  program  in- 
cludes a  50-person  group  which  assists  the  U.S.  Environmental  Protection  Agency 
(EPA)  in  implementing  Superfund  as  well  as  a  400-person,  $1  billion  state  cleanup 
program.  Compared  to  Superfund,  our  state  program  is  much  more  effective  and  ef- 
ficient, and  the  new  amendments  to  the  state's  primary  cleanup  statute  which  make 
it  even  better.  The  primary  goals  of  the  recent  amendments  were  to:  1)  facilitate  the 
reuse  of  contaminated  property;  2)  correct  the  gross  unfairness  in  the  strict,  joint 
and  several  liability  scheme,  and  3)  to  remove  excess  conservatism  from  our  cleanup 
standards  in  order  to  optimize  the  health  and  environmental  benefits  that  can  be 
achieved  with  the  resources  available. 

In  1991  Governor  Engler  commissioned  a  task  force  to  make  recommendations  re- 
garding the  relative  risk  of  environmental  problems  facing  Michigan.  One  of  the  im- 
portant findings  of  the  task  force  was  that  the  environmental  and  public  health 
threat  posed  from  contaminated  sites  was  a  less  critical  environmental  problem 
than  the  nonuse  of  urban  brownfield  sites  and  the  resultant  use  of  greenfield  sites. 
Last  year,  Governor  Engler  began  working  with  the  mayors  of  our  largest  cities  in 
Michigan  to  address  this  critical  issue. 

The  current  CERCLA  liability  scheme  of  strict,  joint  and  several  and  retroactive 
liability  is  grossly  unfair.  We  are  convinced  that  this  must  be  rectified  in  the  reau- 
thorization of  Superfund.  In  reality,  the  current  system  is  not  "polluter  pay",  but 
instead  "deep  pocket  pay".  This  liability  scheme  poses  a  significant  impediment  to 
redevelop  and  only  serves  to  drive  up  transaction  costs  at  the  expense  of  getting 
cleanups  completed. 

Michigan  has  addressed  this  problem  by  replacing  strict  liability  for  owners  and 
operators  with  a  liability  standard  based  on  causation.  Owners  and  operators  of  con- 
taminated sites  will  be  liable  for  cleanup  if  they  are  "responsible  for  an  activity 
causing  a  release  or  threat  of  release."  This  approach  retains  the  concept  that  "the 
polluters  should  pay"  by  still  holding  the  parties  that  caused  the  problem  liable  for 
cleaning  it  up.  Some  fraction  of  the  contaminated  sites  that  would  have  been 
cleaned  up  by  nonculpable,  liable  parties  under  the  old  strict  liability  standards  will 
now  need  to  be  addressed  at  public  expense. 

Michigan  also  has  had  an  allocation  process  for  apportioning  cleanup  costs  among 
liable  parties,  and  Michigan  will  soon  be  capitalizing  an  orphan  share  fund  to  pick 
up  the  fraction  of  remedial  costs  that  cannot  be  assigned  to  a  liable  party.  In  Michi- 
gan we  are  also  giving  liability  protection  to  new,  non-culpable  purchasers  and  occu- 
pants of  contaminated  property.  Historically,  we've  done  this  through  Covenants 
Not  to  Sue  (CNTS).  While  very  effective,  developing  them  has  been  resource  inten- 
sive. As  a  result,  Michigan  has  enacted  a  blanket  exemption  from  liability  for  exist- 
ing contamination  for  new,  non-culpable  purchasers  and  occupants  of  contaminated 
property.  The  only  prerequisite  is  the  performance  of  a  "baseline  environmental  as- 
sessment" to  distinguish  old  releases  from  new  releases.  For  a  reasonable  fee  the 
state  will  also  make  a  formal  determination  on  the  adequacy  of  a  person's  baseline. 

The  state  also  has  explicit  liability  exemptions  for  contamination  that  migrates 
onto  property  from  off  site  and  for  residential  property  owners  who  did  not  cause 
the  contamination.  A  defense  to  liability  is  also  available  to  a  person  who  does  a 
competent  investigation  which  does  not  reveal  a  problem  but  where  prior  existing 
contamination  is  subsequently  discovered.  This  is  comparable  to  the  narrow  "inno- 
cent purchaser"  defense  under  CERCLA.  In  addition,  we  have  strengthened  and  ex- 
panded the  liability  protections  available  to  lenders  who  foreclose  on  contaminated 
property.  The  recent  amendments  expand  the  universe  of  parties  who  are  considered 
lenders,  thereby  assuring  that  persons  who  loan  money  for  the  purchase  or  improve- 
ment of  property  can  benefit  from  the  liability  protections  formerly  provided  only 
to  commercial  lenders.  The  new  lender  exemptions  are  in  addition  to  comprehensive 
liability  protections  for  lenders  that  merely  hold  a  security  interest  in  contaminated 
property  prior  to  foreclosure.  In  view  of  the  critical  role  played  by  lenders  in  redevel- 
opment, it  is  essential  that  they  be  given  adequate  protection  under  the  law. 

I  strongly  encourage  identical  liability  protections  be  included  in  Superfund  in 
each  of  these  areas.  Such  liability  protections  are  essential  to  facilitate  reuse  of  con- 
taminated property. 

Michigan  has  cleanup  standards  based  on  land  use.  We  are  able  to  use  contain- 
ment remedies  and  land  use/resource  use  controls  in  lieu  of  performing  costly  reme- 
diations.  We  have  algorithms  for  establishing  both  soil  and  groundwater  cleanup 
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standards  and  have  established  lists  of  cleanup  criteria  for  more  than  200  contami- 
nants. We  have  also  just  moved  from  1  in  1,000,000  to  1  in  100,000  as  the  accept- 
able risk  level  for  carcinogens.  Land  use  based  cleanup  criteria,  the  use  of  contain- 
ment remedies,  a  single  risk  level  and  specific  soil  and  groundwater  cleanup  criteria 
allow  Michigan  to  develop  remedial  action  plans  for  sites  of  environmental  contami- 
nation far  more  quickly  than  Records  of  Decision  can  be  developed  under  Superfund. 
Our  new  cleanup  standards  allow  us  to  utilize  our  limited  resources  to  get  the  best 
protection  for  our  citizens.  We  estimate  that  the  recently  enacted  changes  in  our 
clean  up  standards  will  reduce  the  cost  of  cleaning  up  a  site  by  up  to  50%  while 
still  providing  fully  protective  remedies.  Michigan  is  also  exploring  a  broad  array 
of  creative  funding  alternatives,  including  tax  abatement  and  tax  capture  strategies, 
to  help  meet  the  financial  demands  of  putting  contaminated  property  back  into  pro- 
ductive use. 

Under  the  current  Superfund  law  we  have  the  worst  of  all  worlds  in  inefficient 
government.  Considerable  duplication  exists  between  the  federal  and  state  govern- 
ment resulting  in  inefficiencies,  duplication  and  confusion  of  the  public.  Either  the 
federal  government  or  the  states  should  run  the  program,  but  not  both.  States  that 
possess  the  desire  and  capability  to  operate  the  program  should  be  allowed  to  di- 
rectly run  the  program  without  the  excessive  micromanagement  that  comes  with 
EPA-delegated  programs. 

This  is  a  very  complex  subject  and  it's  not  possible  to  cover  it  in  the  limited  time 
I  have  today.  I  brought  with  me  a  copy  of  Michigan's  new  cleanup  law  as  well  as 
a  summary  of  the  key  changes.  Mr.  Chairman  and  Committee  members,  I  wish  to 
make  these  documents  available  to  you  as  a  part  of  today's  testimony.  We  encourage 
you  to  use  our  legislation  as  a  model  for  Superfund  reform.  Michigan  has  a  long 
history  of  implementing  both  Superfund  and  the  state  program,  and  there  is  no 
question  that  our  state  law  is  far  more  efficient  and  effective  than  Superfund. 

I  very  much  appreciate  having  the  opportunity  to  testify  on  behalf  of  Governor 
Engler,  and  would  be  happy  to  assist  the  committee  in  any  way  we  can  as  it  under- 
takes the  important  process  of  reauthorizing  CERCLA. 

Mr.  Oxley.  We  thank  you  for  your  testimony.  We  in  Ohio  don't 
usually  like  to  follow  Michigan's  example,  but  in  this  case  we  might 
make  an  exception. 

Mr.  Upton.  But  they  always  do. 

Mr.  Oxley.  Our  witness  from  New  Jersey. 

STATEMENT  OF  R.  BRIAN  McLAUGHLIN 

Mr.  McLaughlin.  Good  afternoon,  Mr.  Chairman,  members  of 
the  subcommittee.  On  behalf  of  Governor  Whitman,  Attorney  Gen- 
eral Poritz,  DEP  Commissioner  Shinn,  and  NAAG,  I  would  like  to 
thank  the  subcommittee  for  the  invitation  to  participate  in  this 
hearing. 

As  the  State  with  the  largest  number  of  sites  on  the  NPL,  New 
Jersey  has  a  vital  stake  in  the  outcome  of  this  debate.  New  Jersey 
strongly  favors  the  retention  of  retroactive  strict  joint  and  several 
liability  in  the  Superfund  process,  although  we  feel  that  the  term 
"retroactive"  is  not  entirely  accurate  because  CERCLA  addresses 
the  current  public  health  threat  posed  by  toxic  waste  sites  rather 
than  retroactively  imposing  liability  for  past  activities.  The  current 
liability  scheme  offers  an  effective  funding  source  and  a  strong  in- 
ducement for  private  party  cleanups. 

While  a  number  of  the  current  reform  proposals  merit  consider- 
ation in  attempting  to  correct  some  of  the  deficiencies  in  the 
Superfund  program,  we  believe  they  would  work  best  in  enhancing 
rather  than  replacing  the  current  liability  scheme.  In  fact,  we  be- 
lieve that  the  elimination  of  the  current  liability  scheme  could  have 
a  devastating  effect  on  both  Federal  and  State  cleanup  programs. 
This  view  is  shared  by  43  attorneys  general  who  stated  their  posi- 
tion in  a  letter  to  Senator  Smith  dated  April  27  of  this  year. 
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While  considerable  attention  has  been  focused  on  the  alleged 
problems  with  Superfund,  many  of  the  notable  successes  of  the  pro- 
gram have  been  overlooked.  For  example,  in  New  Jersey  EPA  and 
our  DEP  have  completed  the  remediation  or  have  reached  the  final 
stages  of  remediation  with  respect  to  over  60  percent  of  the  envi- 
ronmental concerns  of  the  State's  NPL  sites  through  active  or  com- 
pleted cleanups  or  long-term  operation  and  maintenance  of  the  se- 
lected remedies  for  those  sites.  We  divide  our  NPL  sites  into 
subsites  or  operable  units  which  permit  the  areas  posing  the  great- 
est public  health  threats  to  be  addressed  first,  with  the  remainder 
proceeding  through  the  remediation  process  based  on  the  relative 
risk. 

Of  the  325  subsites  that  originally  comprised  all  of  our  NPL 
sites,  123,  or  38  percent,  of  them  have  been  completely  remediated. 
Remedial  work  is  under  way  at  all  but  8  of  the  remaining  202 
subsites.  We  feel  that  this  tremendous  progress  would  not  have 
been  possible  without  the  effective  and  clearly  defined  core  liability 
scheme  of  CERCLA  which  brings  about  a  cooperative  government- 
industry  partnership  under  ideal  circumstances  and  which  provides 
the  State  and  Federal  Governments  entrusted  with  public  health 
and  the  environment  of  their  citizens  with  the  tools  they  need  to 
remediate  highly  toxic  sites  in  the  smaller  but  significant  percent- 
age of  cases  in  which  members  of  the  regulated  community  do  not 
live  up  to  their  environmental  obligations. 

In  considering  the  overall  fairness  of  the  liability  scheme,  it  is 
important  that  we  evaluate  fairness  in  terms  of  the  three  groups 
most  critically  affected  by  CERCLA:  Nearby  residents  whose  health 
is  affected  or  threatened  by  the  hazardous  waste  site,  the  taxpayer, 
and  the  regulated  community. 

We  believe  the  current  liability  scheme  has  achieved  some  clear 
benefits  to  society,  particularly  in  providing  strong  incentives  for 
private  party  cleanups.  It  is  estimated  that  70  percent  of  response 
work  at  NPL  sites  is  being  performed  by  PRP's.  In  New  Jersey's 
cleanup  program  with  similar  liability  standards,  that  figure  jumps 
to  90  percent. 

Repealing  retroactive  liability  would  paralyze  New  Jersey  and 
other  States  that  simply  don't  have  the  resources  to  assume  costs 
that  up  to  now  have  been  borne  by  PRP's.  States  could  not  take 
on  added  responsibilities  without  a  new  funding  source.  Otherwise, 
the  States  would  be  faced  with  a  massive  unfunded  Federal  man- 
date that  would  invariably  lead  to  halting  or  substantially  curtail- 
ing vital  remediation  activities.  Eliminating  these  current  liability 
schemes  would  reward  recalcitrants  and  penalize  responsible  com- 
panies that  have  lived  up  to  their  environmental  obligations. 

Government  and  industry  have  an  important  joint  interest  in 
getting  these  recalcitrants  to  the  table.  The  unfairness  to  environ- 
mentally responsible  companies  would  increase  severalfold  if,  as 
some  groups  have  suggested,  retroactive  liability  were  to  be  elimi- 
nated as  of  1987,  some  6  years  after  CERCLA  became  effective. 

Superfund  has  also  been  criticized  for  allegedly  causing  unduly 
high  transaction  costs.  However,  we  feel  that  wholesale  elimination 
of  the  current  liability  scheme  would  actually  increase  transaction 
costs  by  creating  a  whole  new  round  of  litigation  over  whether  a 
release  occurred  before  or  after  the  cutoff  date  for  retroactive  liabil- 
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ity,  and  in  the  process  we  would  lose  the  benefits  of  nearly  15  years 
of  judicial  precedent. 

What  is  too  often  overlooked  is  that  CERCLA  has  undoubtedly 
saved  millions  in  transaction  costs  by  clearly  resolving  a  host  of 
legal  issues  that  would  have  required  case-by-case  determinations 
under  prior  statutes  and  common  law. 

Transaction  cost  figures  are  also  skewed  by  multiparty  sites  in- 
volving municipal  solid  waste  or  sites  with  large  numbers  of  de 
minimis  contributors  or  PRP's  that  can't  be  located  or  judgment 
proof.  We  feel  that  more  modest  reforms  can  alleviate  these  con- 
cerns such  as  amending  CERCLA  to  exempt  de  micromis  parties, 
more  flexible  means  to  settle  with  de  minimis  parties  and  consider- 
ing new  ways  to  address  liability  for  solid  waste  landfills. 

On  behalf  of  Governor  Whitman,  Attorney  General  Poritz,  Com- 
missioner Shinn,  and  NAAG,  we  would  like  to  thank  you  again  for 
the  opportunity  to  participate  in  this  important  discussion. 

[The  prepared  statement  of  R.  Brian  McLaughlin  follows.  The 
Site  Remediation  Report,  1993  NAAG  Resolution,  and  related  docu- 
ments are  retained  in  the  Commerce  Committee's  files.] 

Prepared  Statement  of  R.  Brian  McLaughlin,  Deputy  Attorney  General, 
State  of  New  Jersey  on  Behalf  of  New  Jersey  Governor  Christine  Todd 
Whitman,  Attorney  General  Deborah  T.  Poritz,  DEP  Commissioner  Robert 
C.  Shinn.  Jr.,  and  the  National  Association  of  Attorneys  General 

Mr.  Chairman  and  members  of  the  subcommittee:  Thank  you  for  this  opportunity 
to  testify  before  the  Subcommittee  on  issues  relating  to  the  liability  provisions  of 
the  current  Superfund  statute.  This  testimony  is  given  on  behalf  of  Governor  Chris- 
tine Todd  Whitman,  Attorney  General  Deborah  T.  Poritz,  DEP  Commissioner  Robert 
C.  Shinn,  Jr.,  and  the  National  Association  of  Attorneys  General  (NAAG)  who  wish 
to  convey  their  thanks  for  your  kind  invitation  to  participate  in  this  dialogue  on 
some  of  the  crucial  issues  affecting  Superfund  reauthorization.  As  the  state  with  the 
largest  number  of  contaminated  sites  on  the  National  Priorities  List  (NPL),  New 
Jersey  has  a  vital  stake  in  the  outcome  of  this  debate.  In  addition.  Attorney  General 
Poritz  serves  as  the  Vice  Chair  of  NAAG's  Legislative  Subcommittee  of  the  Environ- 
ment and  Energy  Committee.1 

When  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act  (CERCLA)  was  enacted  by  Congress  in  1980,  few  of  us  were  aware  of  the  mag- 
nitude of  the  threat  to  public  health  and  the  environment  posed  by  hazardous  waste 
sites  that  were  not  being  properly  addressed  by  the  then-existing  laws.  What  was 
initially  believed  to  be  a  universe  of  several  hundred  highly  contaminated  sites  is 
now  known  to  number  in  the  thousands.  As  the  Superfund  process  has  evolved  over 
the  past  15  years,  experience  has  taught  us  many  of  the  strengths  and  weaknesses 
of  the  program,  which  must  be  taken  into  account  in  considering  how  Superfund  can 
become  more  efficient  and  more  effective. 

While  the  Superfund  process  is  far  from  perfect,  we  strongly  favor  the  retention 
of  retroactive,  strict,  joint  and  several  liability  in  any  CERCLA  reauthorization  leg- 
islation. We  believe  that  none  of  the  alternatives  to  the  current  liability  scheme  that 
have  been  advanced  to  date  can  better  achieve  the  paramount  objective  of  properly 
remediating  these  pre-1980  hazardous  waste  sites.  Naturally,  we  are  keeping  an 
open  mind  with  respect  to  any  viable  alternatives  to  the  current  liability  scheme 
which  may  emerge  in  the  reauthorization  debate.  However,  in  the  absence  of  the 
emergence  of  creative  new  approaches  which  could  effectively  achieve  the  cleanup 
of  pre-1980  sites,  we  believe  that  elimination  of  the  current  liability  scheme  could 
have  a  devastating  effect  upon  both  federal  and  state  cleanup  programs.  This  view 
is  shared  by  the  National  Association  of  Attorneys  General,  as  reflected  in  its  July 
1993  resolution  on  CERCLA  reauthorization,  and,  most  recently,  in  an  April  27, 
1995  letter  to  Senator  Smith  and  the  members  of  the  Senate  Subcommittee  on 


1t.  Brian  McLaughlin  is  currently  Assistant  Chief  of  the  Hazardous  Site  Litigation  Section, 
Division  of  Law,  New  Jersey  Department  of  Law  and  Public  Safety;  head  of  the  Division  of 
Law's  Cost  Recovery  Unit,  which  is  responsible  for  all  environmental  cost  recovery  litigation  on 
behalf  of  the  Site  Remediation  Program  within  the  New  Jersey  Department  of  Environmental 
Protection  (DEP). 
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Superfund,  Waste  Control  and  Risk  Assessment,  which  was  signed  by  43  attorneys 
general.  Copies  of  the  NAAG  resolution  and  the  April  27,  1995  letter  are  appended 
to  my  testimony. 

Perhaps  the  most  common  criticism  of  the  current  liability  scheme  is  the  alleged 
unfairness  of  its  retroactive  effect.  Naturally,  any  piece  of  legislation  should  seek 
to  achieve  its  purposes  in  a  fair  and  just  way  to  all  concerned.  In  considering  these 
issues  in  the  Superfund  context,  we  must  carefully  define  terms  to  ensure  that  we 
evaluate  the  fairness  of  the  statute  as  applied  to  the  three  groups  most  critically 
affected  by  it — residents  whose  health  is  affected  or  threatened  by  the  toxic  waste 
site,  the  taxpayer,  and  the  regulated  community.  On  balance,  we  believe  that  the 
current  liability  scheme  best  achieves  overall  fairness  to  these  three  groups  and, 
therefore,  to  society  as  a  whole. 

Keeping  in  mind  that  Superfund  primarily  came  into  being  to  address  the  current 
public  health  threat  posed  by  existing  hazardous  waste  sites,  the  term  "retroactive 
liability"  itself  is  something  of  a  misnomer,  because  the  current  harm  to  the  envi- 
ronment and  public  health  posed  by  pre- 1980  hazardous  waste  sites  is  more  in  the 
nature  of  a  continuing  nuisance  than  a  "retroactive"  imposition  of  liability  for  past 
activities.  By  allocating  the  costs  of  remediation  to  those  industries  responsible  for 
the  hazardous  substances  in  the  first  place,  CERCLA  achieves  a  more  equitable  re- 
sult to  society  as  a  whole  than  any  of  the  other  alternatives  that  have  been  dis- 
cussed thus  far  in  this  debate. 

In  addition,  the  current  liability  scheme  has  provided  clear  incentives  for  mem- 
bers of  the  regulated  community  to  remediate  sites  for  which  they  are  deemed  re- 
sponsible. EPA  estimates  that  over  70%  of  response  work  at  NPL  sites  is  performed 
by  potentially  responsible  parties  (PRPs).  In  New  Jersey,  where  our  Spill  Compensa- 
tion and  Control  Act  (Spill  Act)  contains  a  similar  liability  scheme,  approximately 
90%  of  State-required  cleanups  are  performed  by  private  parties.  These  incentives 
should  be  preserved  and  enhanced  Decause  private  party  cleanups  permit  scarce 
public  cleanup  funds  to  be  dedicated  to  other  sites,  particularly  those  for  which 
there  are  no  known  PRPs.  Further,  few  can  dispute  the  fact  that,  in  most  cases, 
industry  is  able  to  perform  remediation  activities  at  less  cost  than  the  government. 
In  reauthorizing  an  improved  Superfund  program,  care  must  be  given  not  to  remove 
the  incentives  that  currently  exist  for  the  private  sector  to  engage  in  research  and 
development  of  innovative  technologies  to  achieve  cheaper  and  better  cleanups. 

The  existing  liability  scheme  also  provides  incentives  for  industry  to  improve  its 
hazardous  waste  management  practices  through  waste  reduction  and  recycling 
thereby  reducing  the  risk  of  future  environmental  harm.  The  prospect  of  potential 
Superfund  liability  has  had  other  positive  effects.  Companies  now  routinely  conduct 
environmental  inspections  of  property  prior  to  purchase,  which  has  resulted  in  the 
identification  and  remediation  of  sites  with  minimal  governmental  involvement. 

Eliminating  retroactive  liability  would  have  a  devastating  impact  upon  the  clean- 
up efforts  of  New  Jersey  and  many  other  states.  We  simply  do  not  have  the  financial 
resources  to  assume  the  costs  which  have  heretofore  been  borne  by  PRPs  with  re- 
spect to  pre- 1980  NPL  sites.  If  this  responsibility  were  to  devolve  upon  the  states 
without  a  new  funding  source,  New  Jersey  and  many  of  its  sister  states  would  be 
ill-equipped  to  comply  with  an  unfunded  federal  mandate  of  this  magnitude.  Accord- 
ingly, many  vitally  needed  remedial  activities  would  be  halted  or  greatly  delayed. 

The  issue  of  whether  to  retain  CERCLA's  existing  retroactive,  strict  joint  and  sev- 
eral liability  scheme  is  not  solely  an  issue  affecting  the  federal  government  and  in- 
dustry. Some  states  rely  exclusively  upon  federal  law  to  attain  the  cleanup  of  haz- 
ardous waste  sites  within  their  borders  because  they  have  no  analogous  state  clean- 
up program.  Approximately  40  others,  including  New  Jersey,  employ  liability  stand- 
ards similar  to  those  under  the  existing  CERCLA  provisions.  Eliminating  retro- 
active liability  would  erode  the  foundation  of  many  successful  state  cleanup  pro- 
grams, and  could  lead  to  the  widespread  repeal  of  this  important  tool  to  encourage 
private  party  cleanups.  This  would  undermine  state  regulatory  authority  precisely 
at  the  time  when  states  will  likely  be  called  upon  to  assume  even  greater  respon- 
sibility for  the  cleanup  of  hazardous  sites. 

Further,  elimination  of  retroactive  liability  would  penalize  those  companies  and 
individuals  that  have  cooperated  with  the  government  in  remediating  their  sites, 
and  would  reward  those  recalcitrant  parties  that  have  frustrated  cleanup  efforts.  We 
are  thankfully  getting  past  the  stereotype  that  government  and  industry  are  invari- 
ably at  odds  over  a  commitment  to  a  cleaner  environment.  The  fact  is  that  the  vast 
majority  of  the  regulated  community  is  willing  to  come  to  the  table,  negotiate  in 
good  faith,  and  achieve  an  accord  on  the  remediation  of  toxic  sites  for  which  they 
are  deemed  responsible.  Both  government  and  industry  thus  have  a  common  inter- 
est in  ensuring  that  all  responsible  parties  equally  live  up  to  their  environmental 
obligations. 
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If  retroactive  liability  were  to  be  eliminated,  some  property  owners  that  would 
heretofore  have  had  to  remediate  their  sites,  would  conceivably  reap  an  additional 
windfall  by  profiting  from  the  sale  or  lease  of  their  properties,  properties  whose  val- 
ues have  been  substantially  enhanced  by  a  cleanup  using  unreimbursable  public 
funds. 

One  of  the  criticisms  most  frequently  leveled  at  the  Superfund  liability  scheme 
is  that  it  unduly  increases  transaction  costs  which,  we  can  all  agree,  would  be  better 
spent  on  cleanups.  While  this  criticism  may  have  some  validity  with  respect  to  some 
multiple  party  sites,2  such  as  municipal  waste  landfills,  it  does  not  justify  the 
wholesale  elimination  of  the  liability  scheme.  In  fact,  the  elimination  of  retroactive 
liability  will  likely  increase  legal  transaction  costs. 

Before  CERCLA  was  enacted,  our  federal  and  state  legal  system  was  ill-equipped 
to  settle  the  host  of  unresolved  legal  issues  relating  to  the  cleanup  of  hazardous 
waste  sites.  Absent  the  clear  legislative  guidance  provided  by  the  Congress  in  enact- 
ing CERCLA,  parties  would  have  had  to  spend  millions  more  in  litigation  costs  to 
resolve  the  issues  of  who  is  liable  under  what  legal  standard,  and  what  is  the  proper 
measure  of  damages.  Because  then-existing  federal  and  state  common  law  legal 
theories,  such  as  nuisance,  proved  inadequate  to  deal  with  the  enormity  of  the  prob- 
lem, and,  at  best,  resulted  in  costly  fact-sensitive  determinations  that  had  to  be 
made  with  respect  to  every  site  that  needed  to  be  remediated,  Congress  wisely  de- 
vised a  more  streamlined  liability  scheme.  In  the  15  years  since  the  passage  of  the 
Superfund  statute,  the  federal  courts  interpreting  it  have  further  resolved  pre- 
viously unsettled  legal  issues.  Drastic  modifications  to  the  existing  liability  scheme 
would  invariably  result  in  a  spate  of  new  litigation  that  would  only  further  delay 
cleanups,  particularly  on  the  issue  of  whether  the  disposal  of  hazardous  substances 
occurred  before  or  after  the  cutoff  date  for  liability. 

While  considerable  attention  has  been  focused  on  the  alleged  deficiencies  of 
Superfund,  many  of  the  notable  successes  of  the  program  have  been  overlooked.  For 
example,  in  New  Jersey,  EPA  and  our  Department  of  Environmental  Protection 
have  completed  the  remediation,  or  have  reached  the  final  stages  of  remediation, 
with  respect  to  over  60  percent  of  the  environmental  concerns  at  the  state's  NPL 
sites  through  active  or  completed  cleanups,  or  long-term  operation  and  maintenance 
of  the  selected  remedies  for  the  sites.3 

Of  the  114  New  Jersey  sites  originally  placed  on  the  NPL,  7  have  been  completely 
remediated  and  delisted,  with  4  more  sites  currently  being  considered  for  delisting. 
Our  NPL  sites  are  further  divided  into  subsites  or  operable  units,  which  permit  the 
areas  posing  the  greatest  public  health  threats  to  be  addressed  first,  with  the  re- 
mainder proceeding  through  the  remediation  process  based  upon  their  relative  risk. 
We  feel  that  this  approach  provides  the  best  way  to  allocate  scarce  cleanup  re- 
sources, and,  ultimately,  to  measure  the  success  of  the  Superfund  program.  Of  the 
325  subsites  that  originally  comprised  all  of  our  NPL  sites,  123  (38%) — have  been 
completely  remediated.  Remedial  work  is  underway  at  194  of  the  remaining  202 
subsites.4  We  felt  that  this  tremendous  progress  would  not  have  been  possible  with- 
out the  effective  and  clearly-defined  core  liability  scheme  of  CERCLA,  which  brings 
about  a  cooperative  government/industry  partnership  under  ideal  circumstances, 
and  which  provides  the  state  and  federal  governments  entrusted  with  the  public 
health  and  environment  of  their  citizens  with  the  tools  they  need  to  remediate  high- 
ly toxic  sites  in  that  smaller  but  significant  percentage  of  cases  in  which  members 
of  the  regulated  community  do  not  live  up  to  their  environmental  obligations. 

Although  New  Jersey  favors  retaining  the  basic  concept  of  CERCLA's  existing  li- 
ability provisions,  we  do  agree  that  certain  modifications  should  be  considered  to  im- 
prove the  efficiency  and  fairness  of  the  Superfund  process.  For  example,  we  favor 
an  amendment  to  CERCLA  exempting  so-called  "de  micromis"  parties — parties  that 
contributed  a  truly  minuscule  amount  of  waste  to  a  site — from  CERCLA  liability. 
We  also  favor  devising  a  more  effective  means  of  enabling  the  government  to  settle 
with  "de  minimis"  parties  that  were  responsible  for  small  amounts  of  hazardous 
waste  at  a  site.  In  addition,  we  agree  that  the  issue  of  liability  for  municipal  solid 
waste  landfills  should  be  addressed  in  the  reauthorization  debate.  We  would  look 
forward  to  the  opportunity  to  continue  to  work  with  the  Subcommittee  in  offering 


2  A  1992  Rand  study  on  Superfund  transaction  costs  found  that  these  costs  constituted  only 
7%  of  cleanup  costs  at  single-party  NPL  sites,  as  opposed  to  34%  of  the  costs  at  multi-party 
sites,  such  as  municipal  solid  waste  landfills  and  other  sites  where  there  were  a  large  number 
of  "de  minimis"  contributors,  and/or  a  large  "orphan  share"  involving  PRPs  that  cannot  be  lo- 
cated or  that  are  defunct  or  bankrupt. 

3 New  Jersey  Department  of  Environmental  Protection,  "1994  Site  Remediation  Program  Re- 
port," p.  15  (attached* 

*Id. 
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our  thoughts  on  specific  proposals  in  areas  of  particular  concern  to  New  Jersey  and 
other  states — including  allocation  proposals,  delegation  issues,  preemption  of  state 
law,  natural  resource  damages,  and  treatment  of  federal  facilities — once  reauthor- 
ization legislation  is  introduced. 

The  experience  of  New  Jersey  and  other  states  in  their  evolving  cleanup  programs 
demonstrates  that  innovative  approaches  work  best  to  enhance,  rather  than  replace, 
existing  liability  schemes.  For  example,  both  New  Jersey  and  Minnesota  have  en- 
joyed great  success  with  their  voluntary  cleanup  programs.  New  Jersey's  Voluntary 
Cleanup  Program  has  been  the  cornerstone  of  our  Department  of  Environmental 
Protection's  efforts  to  encourage  compliance  by  working  cooperatively  with  the  regu- 
lated community.  Since  the  inception  of  the  Program,  an  estimated  3600  companies 
and  individuals  have  signed  on  to  voluntarily  remediate  their  sites. 

Our  state  has  also  successfully  employed  other  initiatives  to  encourage  vitally 
needed  economic  redevelopment  in  urban  industrial  areas.  We  recognized  that  exist- 
ing liability  standards  may  have  contributed  to  the  lack  of  industrial  development 
in  these  'ijrownfields."  Accordingly,  we  amended  our  Spill  Act  in  1993  to  exempt 
from  liability  truly  innocent  purchasers  who,  after  conducting  a  due  diligence  in- 
quiry, did  not  know,  and  had  no  reason  to  know,  that  the  property  they  had  pur- 
chased was  contaminated.  Further,  we  set  up  a  Hazardous  Discharge  Site  Remedi- 
ation Fund,  a  revolving  loan  fund  to  study  and  remediate  contaminated  urban 
areas.  As  of  this  February,  the  State  had  awarded  42  loans  and  grants  totalling  $9.2 
million  to  property  owners,  businesses  and  municipalities. 

No  one  can  deny  that  CERCLA  has  not  achieved  all  that  it  was  intended  to 
achieve  when  it  was  passed  15  years  ago.  All  of  us  involved  in  the  Superfund  proc- 
ess need  to  work  together  to  devise  more  efficient  and  cost  effective  ways  to  remedi- 
ate more  contaminated  sites.  However,  our  experiences  with  Superfund  over  the 
past  decade  and  a  half  have  demonstrated  not  only  the  weaknesses,  but  the  signifi- 
cant strengths  of  the  program,  including  the  increasingly  high  percentages  of  pri- 
vate party  cleanups.  Perhaps  one  of  the  most  valuable  lessons  we  have  learned  is 
that  government  and  industry  can  creatively  and  cooperatively  work  together  to 
begin  to  resolve  what  would  otherwise  be  an  intractable  societal  problem.  On  behalf 
of  Governor  Whitman,  Attorney  General  Poritz,  Commissioner  Shinn  and  NAAG, 
thank  you  again  for  the  opportunity  to  participate  in  this  important  discussion.  We 
would  also  respectfully  request  that  the  record  be  left  open  for  us  to  provide  supple- 
mental responses  to  the  members  of  the  Subcommittee  s  questions,  and  to  respond 
to  the  comments  of  the  other  panelists  who  are  testifying  today. 

[NOTE:  The  Site  Remediation  Report,  1993  NAAG  Resolution,  and  related  docu- 
ments are  retained  in  the  Commerce  Committee's  files.] 

Mr.  Oxley.  The  Chair  thanks  all  of  the  gentlemen  for  their  testi- 
mony. 

The  bells  tell  us  we  have  a  vote  on  the  floor  of  the  House,  and 
I  think  this  might  be  a  good  time  to  recess,  and  then  hopefully  the 
members  could  come  back  and  we  could  do  a  round  of  questions. 
So  the  Chair  would  announce  that  the  committee  will  be  in  recess 
for  10  minutes. 

[Brief  recess.] 

Mr.  Oxley.  The  subcommittee  will  reconvene. 

Mr.  McLaughlin,  let  me  begin  my  questioning  with  you.  We  have 
heard  from  a  number  of  witnesses,  including  witnesses  represent- 
ing the  State  of  Texas  and  the  State  of  Delaware  and  other  States, 
that  contaminated  waste  sites  are  essentially  local  matters  and  can 
best  be  handled  by  the  State  and  local  governments.  Do  you  agree 
with  this  general  proposition? 

Mr.  McLaughlin.  Well,  in  New  Jersey  we  have  a  very  good  rela- 
tionship with  our  EPA  Region  II,  and  actually  about  half  of  our 
Superfund  sites  are  State  lead  function,  so  while  we  don't  blanch 
at  the  prospect  of  having  greater  responsibility,  if  that  is  what  Con- 
gress determines,  our  primary  concern  is  how  this  increased  re- 
sponsibility would  be  funded,  because  currently  we  feel  if  the  liabil- 
ity scheme  were  amended  we  could  not  take  on  these  additional  re- 
sponsibilities. 
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Mr.  Oxley.  Have  you  considered  the  fact  that  besides  changing 
the  liability  scheme  we  are  looking  also  at  cleanup  standards  and 
remedy  selection  and  the  like  that  could  very  well  provide  a  signifi- 
cant savings  to  the  program? 

Mr.  McLaughlin.  Yes,  Mr.  Chairman,  and  in  fact  New  Jersey 
really  has  been  at  the  forefront  of  a  lot  of  those  "how  clean  is  clean" 
issues.  We  have  a  single  generic  cleanup  standard  which  we  would 
advocate  for  the  Federal  level,  and  we  also  differentiate,  as  one  of 
my  colleagues  had  indicated,  based  on  land  use.  So  we  do  think 
there  are  initiatives  possible  on  the  State  that  would  bear  reform 
on  the  Federal  level. 

Mr.  Oxley.  If  we  do  turn  over  the  program  to  the  States,  as 
many  of  the  States  are  showing  an  interest  in,  including  the  State 
of  Michigan,  how  does  it  become  an  unfunded  mandate  if  the  Fed- 
eral Government  were  to  choose  not  to  provide  some  funding  source 
for  sites  currently  on  the  NPL?  Isn't  it  just  the  opposite? 

Mr.  McLaughlin.  Well,  Mr.  Chairman,  we  really  don't  know.  Be- 
cause so  much  of  the  funding  of  these  contaminated  site  cleanups 
have  been  borne  by  the  PRP's,  we  really  think  that  we  would  be 
in  a  situation  having  to  fund  a  massive  public  works  project.  In 
this  climate  right  now,  we  are  certainly  not  in  a  position  of  consid- 
ering new  taxing  revenues  for  that  kind  of  a  massive  project,  so  we 
don't  really — are  concerned  about  how  will  these  sites  be  cleaned 
up,  we  don't  go  into  a  purely  public  works  project  with  concomitant 
higher  spending. 

We  do  believe  that  one  of  the  cornerstones  certainly  of  our  pro- 
gram both  with  NPL  sites  and  non-NPL  sites  has  been  the  high  in- 
cidence of  private  party  cleanups.  It  is  borne  out  by  the  Congres- 
sional Budget  Office.  I  believe  the  figures  that  they  estimate  that 
PRP's  can  perform  work  cheaply  by  a  factor  of  approximately  13 
percent.  They  have  access  to  technologies,  can  consider  innovative 
things.  So  we  really  do  think  that  it  works  best  when  it  is  a  gov- 
ernment-industry sort  of  partnership. 

Mr.  Oxley.  On  page  4  of  your  written  testimony  you  state  that 
States  "simply  do  not  have  the  financial  resources  to  assume  the 
costs  which  have  heretofore  been  born  by  PRP's  with  respect  to 
pre-1980  NPL  sites."  Where  does  your  funding  currently  come  from 
in  your  State  of  New  Jersey  program? 

Mr.  McLaughlin.  Well,  we  have  a  program  similar  to  the 
Superfund  program.  We  have  a  Spill  Act  that  in  many  ways  is  a 
precursor  of  Superfund,  and  there  is  a  tax  that  goes  along  with 
that,  and  there  is  also  bond  funding.  However,  that  is  an  issue 
being  grappled  with  by  our  State  legislature  really  as  we  speak, 
Mr.  Chairman,  and  we  are  running  into  a  problem  where  we  are 
running  out  of  public  cleanup  funds  to  do  this  remedial  work,  and 
we  are  not  going  to  be  able  to  do  it  unless  we  can  continue  to  rely 
upon  the  regulated  community  working  with  them  to  increase  the 
number  of  cleanups,  not  just  in  terms  of  enforcement  actions  when 
we  issued  a  spill  fund  directive  to  those  parties,  but  we  have  had 
tremendous  success  with  our  voluntary  cleanup  program  where 
parties  can  come  in  with  a  minimal  government  involvement  and 
clean  up  their  sites  on  a  voluntary  basis  without  any  kind  of  harsh 
measures  or  penalties  for  noncompliance,  and  we  really  think  that 
this  is  the  way  to  go,  and  it  is  a  way  to  get  the  sites  cleaned  up 
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at  minimum  cost  overall  for  society  and  the  regulated  community 
as  well. 

Mr.  Oxley.  As  you  know,  last  session  we  looked  at  voluntary 
cleanups,  which  was  an  amendment  that  I  had  offered,  and  we 
clearly  are  hoping  to  build  on  that  this  year  and  learning  from  the 
success  of  the  States  like  Michigan  and  New  Jersey  and  others  in 
the  voluntary  cleanup  area. 

Let  me  ask  you  one  other  question,  if  I  may.  Do  you  agree  that 
Superfund  applies  liability  without  regard  to  negligence  and  with- 
out regard  to  causation?  No  matter  how  good  your  waste  manage- 
ment practices  were,  you  can  still  be  liable  regardless  of  whether 
you  recycled  the  waste  or  buried  them.  So  how  does  it  follow  that 
the  existing  liability  scheme  also  provides  incentives  for  industry  to 
improve  its  hazardous  waste  management  practices  through  waste 
reduction  and  recycling  as  per  your  testimony? 

Mr.  McLaughlin.  I  think,  Mr.  Chairman,  the  principal  practical 
reason  is  that  with  the  liability  scheme  the  way  it  is  and  the  regu- 
lated community,  being  highly  educated,  realizing  this  is  an 
ultrahazardous  activity — it  is  a  very  sophisticated  community — we 
think  that  it  helps  bring  parties  to  the  table,  and  that  is  really  the 
way  to  go  here.  We  are  not  here  looking  for  increased  litigation. 

Obviously  the  solution  is  to  have  more  cleanups.  We  totally  share 
the  subcommittee's  goal  in  that  regard,  and  the  regulated  commu- 
nity that  has  spoken  thus  far.  Again,  we  would  urge  that  a  great 
deal  of  the  regulated  community  is  doing  exactly  that,  meeting 
with  us,  sitting  down,  seeing  if  we  can  work  out  practical  ways  to 
talk  about  innovative  technologies  or  to  talk  about  the  equities  of 
a  given  case.  We  both  are,  the  society  overall,  we  are  all  harmed 
by  those  recalcitrant  parties  who,  despite  the  liability  scheme,  de- 
cide to  lie  out  in  the  weeds. 

We  feel  that  problem  will  be  accentuated  if  we  have  a  cutoff  date 
in  1987,  because  those  responsible  parties  that  have  anteed  up  and 
stepped  up  to  the  plate  may  have  problems  getting  coverage  from 
their  insurance  carriers  because  they  have  done  exactly  what  they 
were  supposed  to  do  and  now,  in  retrospect,  it  would  seem  like  the 
wiser  course  might  have  been  for  them  to  just  have  done  nothing. 

Mr.  Oxley.  How  sophisticated  were  the  parties  pre  1980? 

Mr.  McLaughlin.  Well,  that  certainly  is  a  different  situation, 
Mr.  Chairman.  However,  CERCLA  is  not  that  unique  in  terms  of 
the  treatment,  having  a  high  liability  standard  for  treatment  of  an 
abnormally  dangerous  activity.  This  goes  back  to  English  Common 
Law  in  the  19th  century  and  indeed  with  the  restatement  of  torts 
back  in  this  century  and  currently. 

As  commentators  have  said,  it  is  a  risk  allocation.  We  are  talking 
about  how  we  can  lower  the  cost  to  society  as  a  whole.  That  is  why 
we  try  to  focus  on  the  groups  that  are  most  affected  by  CERCLA, 
not  just  the  regulated  community,  but  certainly  the  taxpayer,  and 
of  course  we  can't  forget  the  resident  whose  health  is  affected. 

I  am  sorry  that  Congressman  White  isn't  here,  because  according 
to  the  Congressional  Budget  Office  he  had  asked  the  question: 
What  is  the  overall  transaction  cost?  I  believe  the  most  recent  CBO 
estimate  is  27  percent  overall,  the  combined  private  and  Federal 
spending  in  transaction  costs.  We  would  submit  that  is  still  too 
high  a  figure,  but  it  does  put  it  in  some  perspective.  We  think  we 
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can  work  to  bring  that  figure  down  even  more  and,  again,  encour- 
age the  overall  goal  of  more  cleanups  and  more  effective  and  cost- 
effective  cleanups. 

Mr.  Oxley.  Well,  in  law  school  we  would  call  that  a  reach;  that 
is,  the  analogy  to  English  Common  Law  and  the  like.  Do  you  know 
of  any  other  environmental  law  anywhere  that  has  retroactive  li- 
ability? 

Mr.  McLaughlin.  No,  Your  Honor. 

I  am  reverting  back  to  mode. 

Mr.  Oxley.  I  will  bring  my  robes  next  time. 

The  gentleman  from  Massachusetts. 

Mr.  Markey.  Thank  you,  Mr.  Chairman,  very  much. 

Let  me  ask  you  this,  Mr.  Lynch.  If  we  repeal  these  laws,  where 
is  the  State  government,  where  is  the  town  government,  county 
government  going  to  get  the  money  from  to  clean  up  these  sites? 

Mr.  Lynch.  We  are  not  going  to  have  the  assets  or  the  capabili- 
ties to  do  the  cleanup.  You  know,  in  my  opening  remarks  I  testified 
about  the  scope  of  the  Superfund  site  in  a  mining  community  like 
Butte.  It  is  120  miles  long,  and  it  encompasses  thousands  of  square 
miles.  In  terms  of  population,  I  guess  in  part  evidenced  by  the  lack 
of  any  Montana  representative  on  this  committee,  our  entire 
State's  population  isn't  sufficient  to  sustain  the  cost  of  cleanup  in 
that  area. 

Mr.  Markey.  So  the  point  is  that  if  we  don't  raise  taxes  here  at 
the  Federal  level  to  take  care  of  it — and  I  am  extremely  doubtful 
that  any  member  that  sits,  from  Mr.  Oxley  over,  is  going  to  be  vot- 
ing for  any  new  taxes  to  pay  for  cleanups,  and  they  happen  to  tem- 
porarily represent  a  majority  of  this  Congress,  and  you  are  left 
with  it — it  seems  to  me  it  would  be  very  difficult  for  you  to  raise 
taxes  sufficiently  in  Montana  to  cover  one  of  these  sites  if  there  is 
no  national  program. 

Mr.  Lynch? 

Mr.  Lynch.  It  couldn't  be  done.  You  know,  in  addition  to  the  lack 
of  resources  and  the  lack  of  a  population  base,  local  governments 
in  Montana,  for  the  past  11  years,  have  had  our  authority  to  raise 
taxes  halted.  We  are  operating  with  the  same  millage  that  we  were 
operating  with  11  years  ago. 

Mr.  Markey.  ARCO  is  probably  as  well  off  as  the  entire  state  of 
Montana,  wouldn't  you  say,  and  a  PRP  as  well? 

Mr.  Lynch.  They  are  the  primary  PRP. 

Mr.  Markey.  That  doesn't  seem  right,  does  it? 

Mr.  Lynch.  Again,  I  would  gladly  extend  to  this  committee,  if 
your  time  permitted,  an  invitation  to  come  and  visit  a  site  such  as 
ours  and  look  at  it,  and  look  what  needs  to  be  done,  and  look  at 
the  size  of  the  community,  and  begin  to  attempt  to  understand  the 
scope  of  the  problem. 

You  know,  we  have  a  fairly  uninterrupted  chain  of  ownership 
that  dates  back  to  the  late  1800's.  It  was  the  Anaconda  Company, 
then  subsequent  acquisition  and  transfer  of  all  assets  to  ARCO,  so 
the  provision  for  retroactive  liability  is  one  that  in  my  estimation 
is  critical  for  cleanup  in  our  communities  and  those  along  the 
Clark's  Fork  to  continue. 

Mr.  Markey.  I  agree  with  you.  I  don't  understand  how  it  will  get 
cleaned  up  otherwise,  unless  the  plan  is  again  to  turn  these  things 
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into  national  industrial  production  sacrifice  zones  that,  well,  that 
is  just  the  way  it  was,  sorry,  tough  break,  but  that  area  of  your 
community  is  just  forever  going  to  go  uncleaned,  it  will  stay  in  that 
contaminated  condition  forever,  because  we  are  not  going  to  make 
the  company  responsible  that  did  it,  and  we  are  not  going  to  in  any 
way  anticipate  that  either  the  Congress  or  any  local  municipality 
is  going  to  have  the  capacity  of  raising  taxes  to  take  care  of  it,  so 
we  will  just  write  it  oft,  and  we  will  have  these  little  red  marks 
with  skull  and  crossbones  on  them,  you  know,  all  scattered  across 
the  country  because  we  don't  want  to  make  ARCO  or  other  PRP's 
responsible  for  the  cleanup,  even  though  they  have  the  pockets, 
even  though  they  made  the  profits  and  have  the  profits  today  to 
be  able  to  expend  it.  I  think  that  is  wrong. 

Mr.  McLaughlin,  the  States'  attorneys  general,  I  guess,  join  with 
the  National  Conference  of  State  Legislators,  the  National  Gov- 
ernors Association,  and  the  Association  of  State  and  Territorial 
Solid  Waste  Management  Officials  in  believing  that  there  has  to  be 
retroactivity  where  you  can  identify  the  parties  or  else  you  are 
winding  up  with  unfunded  mandates  on  the  States? 

Mr.  McLaughlin.  Yes,  indeed,  to  clean  up,  Congressman,  that  is 
the  case,  that  that  policy  has  again  been  reinforced  as  recently  as 
this  past  April  27. 

Mr.  Markey.  Because  they  will  have  to  be  cleaned  up.  They  are 
public  health  and  safety  nightmares. 

Mr.  McLaughlin.  Certainly. 

Mr.  Markey.  The  Federal  Government  is  not  going  to  put  up  the 
money  and  clearly  they  aren't  going  to  make  the  parties  that  did 
it  responsible,  so  that  only  leaves  you  as  the  unfunded  mandate 
designee,  as  we  pass  the  legislation. 

Mr.  McLaughlin.  And  in  response  to  Chairman  Oxley's  ques- 
tions, we  have  financial  difficulties  just  in  dealing  with  our  NPL 
sites  right  now,  so  if  we  had  this  added  responsibility,  we  simply 
couldn't  do  it.  At  the  very  least,  it  would  cause  many  important 
cleanups  to  come  to  just  a  halt. 

Mr.  Markey.  I  just  think  it  would  be  an  environmental  night- 
mare for  local  neighborhoods  across  this  country,  and  we  should  be 
very  careful  in  the  legislation  that  we  pass. 

Thank  you,  Mr.  Chairman. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentleman  from  New  York,  Mr.  Man  ton. 

Mr.  Manton.  Thank  you,  Mr.  Chairman. 

A  question  for  Mr.  McLaughlin,  and  I  apologize  for  not  being 
here  when  you  testified,  but  looking  at  your  submitted  testimony, 
you  indicated  the  proposed  repeal  of  retroactive  liability  would  ac- 
tually increase  rather  than  decrease  legal  transaction  costs.  Per- 
haps you  could  elaborate  on  that. 

Mr.  McLaughlin.  Certainly,  Congressman.  The  primary  reason 
for  that  is  that,  no  matter  what  cutoff  date  the  Congress  may  se- 
lect, whether  it  is  1981  or  1987  or  some  other  date,  you  would  get 
into  a  whole  host  of  litigation  in  terms  of  whether  a  given  release 
of  hazardous  substances  occurred  before  or  after  the  cutoff  date,  so 
we  would  be  trading  one  set  of  transaction  costs  for  another,  which 
we  submit  would  be  higher. 
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Furthermore,  by  the  fact  that  CERCLA  has  been  on  the  books  for 
15  years,  we  have  gotten  a  lot  of  judicial  precedents  that  have 
clarified  some  of  the  gray  areas  that  the  statute  may  not  have  ini- 
tially made  clear.  So  we  would  also  lose  the  benefit  of  that  and  es- 
sentially be  relitigating  a  lot  of  that. 

Really,  under  the  common  law,  governments  were  faced  with  the 
prospect  of  having  to  determine  liability  based  on  basically  case-by- 
case  determinations.  CERCLA  came  on  board  and  provided  a  more 
streamlined  way  of  doing  that,  and  that  is  why  we  submit  that,  in 
what  may  be  overlooked,  it  has  probably  saved  millions  of  trans- 
action costs  already. 

Mr.  Manton.  You  have  mentioned  the  common  law  and  the  re- 
statement in  torts.  Was  there  anything  in  the  Common  Law  that 
ever  talked  about  retroactive  liability,  or  is  that  an  innovation  that 
we  made  up  around  here? 

Mr.  McLaughlin.  I  am  glad  you  asked  that,  Congressman,  be- 
cause I  think  I  may  have  given  a  less  precise  answer  to  Chairman 
Oxley's  question. 

While  we  are  not  aware  of  any  statute  that  dealt  with  retroactive 
liability,  common  law  we  think  does  have  a  basis,  and,  again,  it  is 
partly  because  we  have  a  problem  with  the  term  "retroactive." 
What  we  are  really  dealing  with  is  current  harm  posed  by  these 
toxic  materials,  we  are  really  not  talking  about  a  past  harm.  While 
it  is  true  that  the  tortious  activity  may  have  happened  in  the  past, 
the  exposure  is  happening  right  here  and  now,  so  we  would  submit 
that  that  is  not  at  all  unprecedented  under  common  law  concepts. 

Mr.  Manton.  But  would  you  agree  that  we  have  mitigated  past 
harms  by  way  of  statutes  of  limitation  where  the  policy  would  be 
to  say  after  3  years,  or  after  6  years,  or  after  whatever  period,  the 
legislature  might  ordain  that  you  are  out  of  court,  you  are  out  of 
remedy,  because  we  like  to  put  some  finality  into  our  dealings,  and 
I  guess  what  offends  me,  the  idea  of  the  retroactive  liability  when 
heretofore  or  before  that  date  the  activities  were  legal,  and  it  seems 
to  me  that  when  the  government  makes  a  sweeping  pronouncement 
that  what  was  legal  yesterday  is  no  longer  legal  and  someone  must 
pay,  that  perhaps  the  one  that  must  pay  at  that  point  might  very 
well  be  the  government,  which  leads  me  to  ask  you  about  whether, 
in  New  Jersey,  do  you  think  taxpayers  would  be  willing  to  pay 
more  money  if  they  had  to  in  order  to  know  that  they  had  a  clean 
environment?  Do  you  think  that  is  anything  that  is  politically  ten- 
able? 

Mr.  McLaughlin.  Well,  Congressman,  I  do  represent  the  State, 
but  I  can't  presume  to  speak  for  all  the  taxpayers.  However,  one 
can  look  to  recent  events  to  conclude  that  the  voters  of  New  Jersey 
are  similarly  inclined  to  the  Members  of  the  current  Congress,  and 
it  does  appear  to  be  a  lack  of  enthusiasm  for  increased  government 
programs.  I  think  that  might  be  an  understatement. 

Mr.  Manton.  It  seems  like  the  NIMBY  statement,  "not  in  my 
backyard,"  now  applies,  "not  in  my  wallet,"  but  someone  has  got  to 
pay.  You  mentioned  that  you  looked  at  some  alternative  revenue 
streams,  and  I  think  you  mentioned  bonds  or  bonding. 

Mr.  McLaughlin.  Yes,  Congressman,  we  have  several  bond  haz- 
ardous discharge  funds  in  New  Jersey,  and  currently  before  the 
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legislature  another  one  is  being  considered,  but  we  do  face  a  fiscal 
crisis  with  just  our  existing  non-NPL  sites. 

If  I  may  just  respond  to  your  earlier  premise  of  your  last  ques- 
tion with  respect  to  statutes  of  limitations,  we  again  feel  that  it  is 
not  an  alien  concept  here,  because  we  are  dealing  with  something 
that  is  more  in  the  nature  of  a  continuing  nuisance.  So,  in  other 
words,  the  harm  is  continuing.  We  are  not  talking  about  an  act 
that  occurred  and  people  slept  on  their  rights.  People  are  being  af- 
fected now.  So  it  is  not  a  matter  of  them  knowing  they  have  been 
exposed  and  waiting  for  years  to  remedy  it.  It  is  very  much  a  here 
and  now  type  of  exposure  and  harm. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

Mr.  Manton.  I  yield  back  whatever  I  have  left,  if  anything. 

Mr.  Oxley.  The  gentleman  from  Michigan,  Mr.  Stupak. 

Mr.  Stupak.  Thank  you,  Mr.  Chairman.  Sorry  I  was  late  for  this 
meeting.  I  was  down  at  the  Medicaid  subcommittee  hearing  earlier, 
so  I  was  bouncing  between  these  two  meetings.  I  missed  Mr. 
Mcintosh's  testimony,  but  I  did  have  a  chance  to  read  it  yesterday, 
and  a  couple  questions  along  there,  especially  with  Michigan's  new 
law.  In  looking  at  it,  Michigan  still  retains,  expressly  retains,  a  ret- 
roactive liability  for  cleanup  costs,  does  it  not? 

Mr.  MclNTOSH.  Michigan  does  retain  retroactivity  for  cleanup 
costs  for  people  that  cause  the  pollution.  For  people  that  are  inno- 
cent and  the  State  cannot  prove  that  they  caused  the  pollution, 
then  they  are  exempt  frcm  any  liability  for  those  sites. 

Mr.  Stupak.  Okay,  but  the  retroactivity  goes  back  before  even 
October.  I  think  it  was  October  1982  was  sort  of  like  the  date  used 
in  the  statute,  and  it  expressly  retains  retroactivity.  For  those  folks 
there  is  no  magic  cutoff  date  where  they  will  no  longer  be  liable 
for  damages;  correct? 

Mr.  MclNTOSH.  That  is  correct.  But,  again,  the  biggest  problem 
with  retroactivity  is  the  fact  that  the  innocent  people  that  got 
caught  in  the  chain  of  title  were  getting  nailed  for  these  old  clean- 
up costs  mainly  because  they  could  not  prove  they  did  not  cause 
the  pollution. 

Now,  in  our  State  law  the  government  now  has  to  prove  that 
they  caused  the  pollution. 

Mr.  Stupak.  Right,  the  transporters  and  generators,  you  still 
have  retroactivity  for  them  no  matter  what.  They  remain  a  very 
strict  liability  on  transporters  and  generators;  correct? 

Mr.  MclNTOSH.  That  is  correct.  In  Michigan  we  have  about 
10,000  sites  on  our  contaminated  list.  Most  of  those  are  not  the 
larger  landfills,  but  most  of  them  are  businesses  and  such  that 
would  not  apply  to. 

Mr.  Stupak.  In  the  new  law,  when  you  take  like  the  new  owner 
or  something  like  that,  they  would  be  exempt  from  the  strict  liabil- 
ity laws  in  Michigan  only  if  they  follow  two  parts  of  law,  which  is, 
No.  1  would  be — and  if  I  remember  correctly,  they  have  to  get  an 
environmental  impact  statement  and  sort  of  like  follow  that  envi- 
ronmental impact  statement  and  do  nothing  to  cause  a  further  re- 
lease or  damage  to  the  environment;  correct? 

Mr.  McIntosh.  Correct,  it  is  called  a  baseline  environmental  as- 
sessment. 
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Mr.  Stupak.  That  is  right,  baseline.  So  if  they  did  not  follow 
their  baseline,  they  could  still  go  back  and  be  held  for  damages 
prior  to  the  fact  when  they  were  owner;  correct? 

Mr.  McIntosh.  That  is  correct.  If  they  chose  not  to,  No.  1,  exer- 
cise due  care  for  pollution  they  knew  about  and  they  did  not  choose 
to  do  a  baseline  environmental  assessment,  you  are  right,  they 
could  be  caught. 

Mr.  Stupak.  One  more  point  on  new  Michigan  law,  and  I  think 
you  point  out  in  your  testimony,  when  I  read  it,  it  also  expressly 
retains  joint  and  several  liability  in  the  Michigan  law;  we  don't  do 
away  with  it,  we  still  have  joint  and  several  liability  in  the  Michi- 
gan law;  correct? 

Mr.  McIntosh.  Again,  for  those  who  have  caused  pollution,  that 
is  correct. 

Mr.  Stupak.  OK. 

Thank  you,  Mr.  Chairman.  I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  I  thank  the  gentleman. 

Let  me  just  ask  a  couple  questions  of  our  witness  from  Michigan, 
and  if  the  gentleman  wants  to  have  another  round,  I  would  be  glad 
to  recognize  him. 

Ironically,  Michigan's  Attorney  General  Kelly  was  the  named 
plaintiff  in  the  successful  challenge  to  EPA's  lender  liability  rule  in 
the  D.C.  Circuit  Court.  The  State  has  now  enacted  expanded  pro- 
tections for  lenders  and  others  with  security  interests  in  real  prop- 
erty. What  led  to  this  change?  And,  by  the  way,  Attorney  General 
Kelly  has  been  the  attorney  general  since  I  was  born,  hasn't  he 
been? 

Mr.  McIntosh.  He  has  been  there  forever,  and  he  will  be  there 
forever. 

Again,  there  are  three  main  points  that  we  approached  our  clean- 
up law  on,  and  one  was  to  encourage  the  redevelopment  of  contami- 
nated sites,  and  one  of  the  more  important  things  we  could  do  to 
encourage  that  redevelopment  was  to  fully  protect  those  that  had 
the  money  to  do  the  redevelopments,  so  that  we  expanded  and 
broadened  the  list  of  all  those  lending  money  so  that  we  could  en- 
courage them  to  start  investing  money  in  some  of  our  burnt-out 
shells  in  our  inner  cities  and  turn  those  back  into  productive  indus- 
trial sites  that,  No.  1,  protected  the  public  from  the  contamination; 
No.  2,  provided  lots  of  jobs. 

Mr.  Oxley.  Do  you  think  that  the  recent  Michigan  statute  as  it 
relates  to  repeal  of  retroactivity  liability — do  you  think  the  change 
in  the  statute  in  Michigan  obviates  the  need  to  deal  with  retro- 
activity liability? 

Mr.  McIntosh.  For  a  large  part  it  does,  because,  again,  in  Michi- 
gan now  the  State  has  to  prove  that  a  person  caused  the  contami- 
nation. No  longer  are  you  just  caught  up  in  the  chain  of  title,  no 
longer  can  we  say  you  were  there  and  therefore  you  were  guilty. 
So  essentially  people  that  are  innocent  of  the  pollution  have  all 
their  liability  removed. 

Mr.  Oxley.  And  they  don't  have  to  prove  their  innocence;  is  that 
correct? 

Mr.  McIntosh.  Only  if  the  State  has  made  a  case  that  they  in 
fact  caused  the  contamination;  then  they  would  have  the  burden. 

Mr.  Oxley.  You  were  here  for  the  first  panel. 
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Mr.  McIntosh.  That  is  correct. 

Mr.  Oxley.  And  some  of  the  testimony  that  you  heard  obviously 
dealt  with  people  who  were  essentially  innocent  landowners  and 
the  like,  but  yet  they  were  forced  to  invest  a  substantial  amount 
of  money  in  litigation  costs  simply  to  prove  that  they  were  innocent 
or  try  to  prove  they  were  innocent.  Do  you  think  the  Michigan  stat- 
ute goes  a  long  way  in  eliminating  that? 

Mr.  McIntosh.  It  does  very  much.  I  think  Chelsea  Clock  would 
be  held  innocent  in  Michigan,  because  I  don't  see  how  the  State 
could  have  made  a  proof  in  that  case.  I  think  the  gentleman  with 
the  dry  cleaner,  the  burden  would  have  been  on  the  State  to  prove 
that  tetrachloroethylene  was  in  fact  his. 

Mr.  Oxley.  Have  you  had  an  opportunity  to  brief  the  Federal 
EPA  or  DOJ  about  Michigan's  statute  and  what  is  happening 
there? 

Mr.  McIntosh.  I  have  not.  We  have  sent  our  new  law  over  to  Re- 
gion V  and  sent  a  copy  to  headquarters.  We  haven't  heard  anything 
back  from  them  on  that  particular  point  and  on  Superfund. 

But  I  would  like  to  point  out,  under  our  law  essentially  we  take 
care  of  about  five  State  sites  for  every  employee  in  our  cleanup  pro- 
gram as  opposed  to  the  Superfund,  the  U.S.  EPA,  it  takes  about 
three  Federal  employees  and  one  State  employee  for  every  one  site. 
We  believe  if  we  have  the  same  resources  the  EPA  has  we  could 
implement  Superfund  in  a  much  more  efficient  manner. 

Mr.  Oxley.  As  I  told  your  Governor  a  couple  weeks  ago,  it  is  not 
often  that  a  Buckeye  throws  bouquets  toward  the  Wolverine  State, 
but  in  this  case  I  think  you  have  truly  set  an  excellent  example  not 
only  for  the  other  States  but  hopefully  for  the  Federal  Government 
as  well,  and  we  appreciate  your  testimony  and  being  here. 

Mr.  McIntosh.  Thank  you. 

Mr.  Oxley.  Are  there  further  questions  from  the  subcommittee 
members? 

Mr.  Stupak,  the  gentleman  from  Michigan. 

Mr.  Stupak.  The  intent  of  the  new  Michigan  law,  I  don't  think 
anyone  would  dispute  the  intent,  take  out  environmental  damage 
sites,  especially  which  may  be  in  an  urban  area:  What  is  the  in- 
tended use  of  the  property?  Can  we  clean  it  up  to  that  degree  and 
provide  some  protections  for  a  new  owner  to  develop  the  property 
to  make  it  into  a  viable  industrial  or  usable  piece  of  property  that 
at  one  time  was  environmentally  damaged?  I  think  that  is  a  very 
laudable  goal,  and  I  compliment  the  Governor  and  his  staff  for  get- 
ting that  done,  but  at  the  same  time  I  just  want  to  make  sure  that 
this  committee  understands  here  we  did  not  do  away  with  retro- 
activity. 2102(H)  says,  "This  part  is  intended  to  provide  remedies 
regardless  of  whether  the  release  or  threat  of  release  of  hazardous 
substance  occurred  before  or  after  October  13,  1982."  It  made  no 
difference  what  it  was,  retroactivity  is  still  there. 

When  you  start  talking  about  the  generators  and  transporters  of 
hazardous  waste,  there  is  always  a  strict  liability  upon  them,  and 
there  will  remain  a  strict  liability  on  anyone  who  pollutes  in  Michi- 
gan, and  even  if  you  are  one  of  these  new  owners  who  want  to 
clean  up  a  site  and  make  it  into  an  improved  site  that  can  be  used, 
provided,  of  course,  that  new  owners  comply  with  the  baseline  envi- 
ronmental assessment  and  as  long  as  you  do  not  contribute  to  any 
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further  pollution  and  comply  with  that  baseline  assessment.  So 
there  still  is  retroactivity,  there  still  is  joint  and  several  liability  in 
Michigan  law,  and  there  is  still  strict  liability. 

I  think  the  goal  is  right,  they  have  a  good  step  in  it,  even  Michi- 
gan's law,  as  favorably  maybe  as  it  is  looked  on,  does  not  do  away 
with  retroactivity,  strict  liability,  and  joint  and  several  liability. 

Mr.  Oxley.  Would  the  gentleman  like  to  respond? 

Mr.  MclNTOSH.  Yes,  I  would.  If  I  could  hold  out  as  an  example 
the  dry  cleaner  that  testified,  let's  say  the  State  made  the  proof 
that  in  fact  he  was  the  cause  of  the  pollution  across  the  street. 
Now,  let's  go  further  and  look  at  the  rest  of  the  State  law,  and  let's 
say  he  was  in  Detroit;  Detroit  has  a  fairly  extensive  clay  base,  it 
has  no  usable  aquifer,  its  water  is  coming  in  from  the  Great  Lakes; 
contaminants  in  the  Detroit  clay  base  don't  move.  If  he  was  willing 
to  contain  the  contamination  onsite  and  have  some  sort  of  use  re- 
striction in  his  deed,  it  is  likely  he  would  not  be  required  to  do  any- 
thing further  to  remediate  his  site  other  than  leaving  the  material 
onsite  and  containing  it  so  that  the  exposure  to  the  contamination 
is  cutoff. 

Now,  the  further  example — and  this  goes  to  the  land  use  intent — 
if  this  gentleman  was  then  going  to  sell  that  facility  and  the  next 
person  wanted  to  build  a  day  care  center  on  it,  then  another  as- 
sessment would  have  to  occur,  and  a  further  cleanup,  again,  de- 
pending on  the  future  use  of  the  property,  would  be  required. 

Mr.  OXLEY.  I  thank  you. 

The  gentleman  from  California,  Mr.  Bilbray. 

Mr.  Bilbray.  Yes,  Mr.  Chairman. 

You  know,  being  a  strong  believer  in  what  goes  around  comes 
around,  and  with  all  this  talk  of  who  is  going  to  pay  and  making 
people  clean  up  their  mess,  my  question  comes  as  somebody  who 
represents  more  of  rank  and  file  kinds  of  communities.  Do  you  be- 
lieve that  the  American  people  ultimately  pay  the  cost  of  the 
Superfund,  both  legitimate  and  unnecessary,  through  higher  priced 
goods,  services,  and  the  American  companies  face  a  competitive  dis- 
advantage when  they  are  forced  to  pay  for  needless  litigation  on 
these  gold  plated  processes? 

In  other  words,  when  we  put  the  price  tag  on  these  cleanups,  do 
they  stop  at  the  company  that  we  are  using,  that  basically  we  are 
confronting? 

Mr.  MclNTOSH.  In  Michigan  again,  with  the  causation  proof,  it 
would  stop  at  the  company  that  caused  the  contamination.  Further, 
in  Michigan,  we  are  facing  funding  questions.  We  had  a  $450  mil- 
lion bond  issue  that  was  passed  in  1988,  and  we  are  almost  out  of 
that  money.  This  fall  we  will  be  debating  within  our  State  how  we 
continue  on  with  our  cleanup  programs.  You  can  debate  causation, 
but  you  really  need  to  talk  about  the  entire  program,  including  the 
cleanup  standards,  things  like  land  use  restrictions  and  so  on,  to 
get  an  overall  picture,  and  that  would  result  in  a  much  lower  cost 
of  the  cleanups. 

Mr.  McLaughlin.  Congressman,  I  don't  think  anyone  could  seri- 
ously dispute  that  there  are  spillover  effects  and  certainly  that  re- 
sponsible parties  will  indeed  pass  some  of  these  costs  on  to  their 
consumers,  but  I  think  it  is  illustrative  of  the  fact  that  this  is  a 


82 

massive  societal  problem  which  we  all  have  to  grapple  with.  It  just 
sort  of  illustrates  that  we  think  that  this  should  be  a  common  goal. 

Certainly,  speaking  as  a  representative  of  government,  I  am  not 
standing  before  you  here  today  to  defend  high  transaction  costs.  We 
think  that  certainly  more  should  be  done  so  that  money  is  more 
properly  directed  to  cleanups.  But  we  feel  that  the  experience  of 
Michigan,  New  Jersey,  and  other  States  has  illustrated  that  some 
innovative  approaches  that  fall  short  of  just  overhauling  the  cur- 
rent liability  scheme  may  build  more  equities  into  the  system  and 
really  speak  to  a  lot  of  the  dilemmas  that  were  faced  by  members 
of  the  panel  this  morning. 

For  example,  it  was  interesting  that  I  believe  at  least  two  of  the 
panelists  were  not  even  the  subject  of  government  enforcement  ac- 
tion. That  is  why  New  Jersey  and  NAAG  favor  greater  consider- 
ation of  a  de  micromis  exception  from  liability  and  also  to  beef  up 
the  current  de  minimis  provisions  of  the  current  Superfund  law  so 
that  it  is  more  effective  and  more  often  that  the  government  will 
be  able  to  devise  a  means  of  settling  with  players  that,  yes,  may 
have  contributed  some  toxic  substances  but  they  are  certainly 
minor  players  in  the  great  scheme  of  things,  and  maybe  working 
together  we  can  devise  a  better  way  to  deal  with  municipal  solid 
waste  landfills,  which  in  many  ways  seems  to  be  the  tail  wagging 
the  dog  when  you  talk  about  disproportionately  high  transaction 
costs. 

Mr.  BlLBRAY.  I  appreciate  New  Jersey's  position.  You  guys  have 
been  the  recipients  of  more  hazardous  waste  than  anybody  else. 
You  have  got  the  most  hazardous  waste  facilities  in  the  country. 

I  come  from  California,  which  has  the  most  lawyers,  and  you 
guys  had  the  first  choice.  Do  you  have  a  comment  about  the  fact 
of  who  is  really  bearing  this  responsibility  overall? 

Mr.  Lynch.  If  I  can  make  an  assumption  on  your  question  the 
way  it  was  posed,  if  higher  costs  and  taxes  that  are  implemented 
and  then  passed  on  to  the  consumers  result  in  the  citizenry  in  the 
long  run  paying  the  costs,  I  think  that  what  we  have  to  do  is  look 
at  what  happens  to  individual  communities. 

I  think  the  common  theme  that  I  hear  from  Michigan  and  from 
New  Jersey  as  well  as  from  Montana  is  that  we  have  attempted  to 
find  reasonable  solutions  to  the  problem  and  we  have  attempted  to 
inject  the  communities  into  finding  solutions. 

I  know  in  our  case  we  have  a  principal  PRP  that  is,  in  Superfund 
jargon,  referred  to  as  the  deep  pocket.  But  what  we  have  attempted 
to  do  is  not  just  measure  the  level  of  cleanup  by  the  amount  of 
money  spent.  What  we  look  for  is  what  is  in  the  best  interest  of 
the  community,  and  in  the  written  handouts  that  I  gave  there  is 
a  couple  of  attachments.  One  deals  with  the  issue  of  lead  levels  and 
elevated  blood  levels  in  children.  We  found  a  solution  that  the  pri- 
mary directive  was  to  address  the  issue  of  the  children's  health, 
and  we  solved  that  in  a  way  that  wouldn't  really  be  accommodated 
by  a  routine  Superfund  approach,  and  in  that  effort  the  PRP  saved 
tons  of  money,  you  know,  and  we  have  done  that  all  the  way 
through. 

I  would  suggest  that  from  my  perspective— and  I  indicated  ear- 
lier I  am  from  the  biggest  Superfund  site  in  the  United  States,  and 
I  don  t  know  if  that  is  worse  than  New  Jersey  with  a  multisite,  but 
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we  need  to  have  community  involvement.  We  need  to  have  the  com- 
munity make  a  determination  relative  to  public  safety  and  to 
health  and  to  future  land  use. 

Now,  I  am  from  the  smallest  county  in  Montana,  and  we  can't 
have  areas  that  are  reclaimed,  fenced  off,  and  sown  with  wild 
grass,  we  need  that  land.  So  I  think  it  is  incumbent  on  everybody 
at  all  levels  of  government  from  the  ground  up  to  work  to  make  the 
cleanup  reasonable  and  efficient  and  still  look  at  that  mission  of 
the  environment  and  public  health. 

Mr.  Bilbray.  Mr.  Chairman,  I  know  my  time  is  up,  but  I  wanted 
to  point  out  that  there  are  those  in  the  process  who  think  that  the 
more  you  can  make  somebody  pay  to  clean  up,  no  matter  how  effec- 
tive that  is,  somehow  there  is  going  to  be  a  long-term  benefit  in 
being  punitive  and  punishing  people. 

The  trouble  is,  those  who  are  really  punished  in  the  long  run  are 
all  of  us,  because  either  directly  or  indirectly  we  all  bear  a  degree 
of  this  burden  of  resources  that  could  be  going  to  much  more  pro- 
ductive activity. 

Mr.  Oxley.  I  thank  the  gentleman.  The  gentleman's  time  has  ex- 
pired. 

I  want  to  thank  our  panelists  for  appearing  today.  You  have  been 
most  helpful. 

I  would  like  to  bring  up  our  next  panel  who  has  been  waiting  pa- 
tiently. We  would  like  to  introduce  our  next  panel.  The  first  wit- 
ness is  Mr.  L.  Michael  Murphy,  counsel  to  the  chairman  for  the 
American  International  Group.  Second  is  Mr.  David  Yetter,  presi- 
dent of  Texaco,  Inc. 

Mr.  MURPHY.  Mr.  Greenberg,  our  chairman  of  American  Inter- 
national Group. 

Mr.  Oxley.  I  am  going  to  introduce  the  rest  of  the  panel,  Mr. 
Murphy.  Then  we  will  come  back  to  you.  Thanks. 

The  third  witness,  Mr.  Lawrence  Salibra,  from  the  Alcan  Alu- 
minum Company;  and  finally,  Mr.  Bernard  J.  Reilly,  esquire,  staff 
attorney  for  DuPont  Corporation. 

And  Mr.  Galen  Barnes,  you  don't  have  a  name  tag  yet,  but  we 
know  where  you  are  from.  President  and  chief  operating  officer  for 
Wausau  Insurance. 

We  will  begin  with  Mr.  Murphy. 

STATEMENTS  OF  L.  MICHAEL  MURPHY,  COUNSEL,  AMERICAN 
INTERNATIONAL  GROUP;  DAVID  G.  YETTER,  PRESIDENT,  EN- 
VIRONMENT, HEALTH,  AND  SAFETY  DIVISION,  TEXACO,  INC., 
ON  BEHALF  OF  SUPERFUND  REFORM  95;  LAWRENCE  A 
SALIBRA  II,  COUNSEL,  ALCAN  ALUMINUM  CORP.;  BERNARD 
J.  REILLY,  ATTORNEY,  DuPONT  CORP.,  ON  BEHALF  OF 
CHEMICAL  MANUFACTURERS  ASSOCIATION;  AND  GALEN 
BARNES,  PRESIDENT,  WAUSAU  INSURANCE,  ON  BEHALF  OF 
THE  NATIONWIDE  ENTERPRISE 

Mr.  Murphy.  Thank  you,  Mr.  Chairman. 

As  I  said,  I  am  counsel  for  American  International  Group  which 
is  one  of  the  major  property  casualty  insurers  in  the  United  States. 
Mr.  Greenberg,  our  chairman,  today  sends  his  apologies  for  not 
being  able  to  appear  here  today.  He  had  other  engagements  that 
he  couldn't  break. 
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Over  the  past  6  years  we  have  publicly  urged  Congress  to  repeal 
the  application  of  strict  joint  and  several  retroactive  liability.  Today 
all  facets  of  the  insurance  industry,  including  the  brokers  and  the 
risk  managers  and  the  insurance  companies,  are  joined  together  in 
this  effort  to  repeal  retroactive  liability. 

As  a  matter  of  public  policy,  we  believe  that  the  application  of 
retroactive  liability  under  Superfund  against  a  wide  variety  of  in- 
nocent persons  in  this  society,  including  insurers,  while  pretending 
that  the  law  only  forces  the  polluter  to  pay,  is  a  fundamentally 
flawed  and  cynical  system  of  law  for  the  government  to  apply 
against  its  citizens  in  business.  Because  of  its  broad  application,  it 
pits  many  aggrieved  parties  against  each  other  in  endless  legal  dis- 
putes and  hurts  many  people,  as  you  have  seen  from  the  various 
witnesses  that  have  preceded  us  today. 

The  past  14  years  under  Superfund  have  resulted  in  very  little 
cleanup,  as  many  people  have  made  those  points,  while  creating 
the  huge  transaction  costs  that  have  been  discussed.  This  in  itself 
is  proof  that  it  is  a  grossly  inefficient  way  of  raising  money  to  pay 
for  or,  for  that  matter,  to  get  on  with  the  cleanup,  which  can  be 
judged  by  the  small  percentage  of  cleanup  sites  that  have  actually 
been  completed.  For  every  dollar  currently  raised  by  the  current  li- 
ability system,  approximately  $1  in  transactions  cost  has  been 
spent. 

If  you  are  going  to  accomplish  true  reform  and  raise  money  effi- 
ciently and  retain  a  "polluter  pays"  concept  going  forward,  then  we 
would  support  1987  as  being  the  best  date  to  apply  a  proportional 
liability  system  because  the  law  demands  that  adequate  records  be 
kept  by  all  parties  there  from  that  date  to  stop  most  of  the 
multiparty  disputes.  It  creates  an  easy,  very  straightforward  record 
to  resolve  the  proportional  liability  system  which  everybody  would 
like  to  retain. 

We  think  sites  can  be  cleaned  up  as  fast  under  the  current  sys- 
tem, with  no  new  revenues  raised,  using  the  existing  taxing  mecha- 
nisms. Proper  reforms  must  be  adopted  to  make  cleanup  site  spe- 
cific with  realistic  risk  objectives  set.  We  believe  that  responsibility 
and  accountability  must  be  put  into  the  system  in  order  for  the 
cost/benefit  analysis  to  work  properly. 

The  insurance  industry  is  obviously  not  a  polluter.  We  are  par- 
ticularly hurt  when  the  courts  or  Congress  apply  a  law  to  us  on  a 
retroactive  basis,  because  our  sole  product  is  the  insurance  policy 
that  we  write.  The  policy  is  a  series  of  words  that  we  put  together 
very  carefully  and  negotiate  in  insurance  contracts  and  then  come 
to  a  price  with  a  buyer  at  a  particular  point  in  time  to  take  on  a 
very  specific  and  well  defined  basket  of  risks  that  the  buyer  does 
not  want  for  himself. 

If  Congress  or  the  courts  change  the  insurance  contractor's  liabil- 
ity through  retroactive  laws  or  skewed  interpretations  of  common 
sense  policy  language,  we  have  no  way  of  going  back  to  the  buyer 
to  collect  additional  moneys  for  the  added  risks  that  we  are  having 
to  take  on.  These  retroactive  changes  frustrate  our  private  nego- 
tiated contracts  with  the  insurance  buyer. 

Under  Superfund  we  have  had  situations,  going  back  to  the  late 
1800's,  where  insurers  are  being  sued  because  courts  100  years 
later  said  that  Superfund,  which  was  passed  in   1980  and  which 
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had  no  references  to  retroactive  application — the  statutes  in  the 
committee  reports,  as  I  read  them,  were  silent  on  that  issue  and 
should  be  applied  according  to  the  courts  on  a  retroactive  basis. 

For  example,  insurers  are  being  asked  to  pay  under  policies,  a 
series  of  policies  issued  that  go  back  to  1937,  for  toxic  waste  from 
wood  preservatives  used  to  treat  railroad  ties  that  enabled  our 
westward  expansion  that  was  put  together  by  the  railroad  com- 
pany, that  the  site  actually  goes  back  to  the  ties  being  created  back 
in  the  late  1880's. 

Can  Congress  really  expect  the  insurance  industry  to  be  the  bot- 
tomless pit  when  it  decides  that  something  once  thought  to  benefit 
its  citizens  is  treated  as  dangerous  50  or  100  years  later?  No  one 
perceived  these  liabilities  when  the  insurance  contracts  were  writ- 
ten. The  liabilities  would  not  exist  but  for  the  retroactive  law. 

What  is  going  to  be  next  is  very  much  at  the  forefront  of  our 
minds.  For  example,  we  notice  that  limitations  have  been  placed  on 
chlorofluorocarbons  in  air  conditioning  refrigeration  systems,  be- 
cause climate  scientists  now  tell  us  that  there  is  damage  to  the 
ozone  layer  causing  a  greater  frequency  of  skin  cancer.  That  hap- 
pens to  worry  us.  Will  this  become  the  next  product  liability  for 
producers,  distributors,  owners  of  refrigerators  or  will  the  courts 
have  a  new  law  that  comes  into  place  that  the  Federal  Government 
puts  out  because  of  this  danger  that  applies  against  the 
chlorofluorocarbons  retroactively  so  that  insurance  contracts  cover- 
ing product  liability  become  the  next  retroactive  class  action  theory 
to  satisfy  the  latest  environmental  scare? 

Mr.  Oxley.  Would  you  summarize,  Mr.  Murphy. 

Mr.  Murphy.  Under  Superfund,  insurers  thought  they  excluded 
environmental  liability  since  1971  except  for  sudden  and  accidental 
occurrences  like  explosions.  It  was  in  the  early  1980's  when  plain 
common  sense  sudden  and  accidental  exceptions  were  skewed  by 
the  courts  in  an  esoteric  interpretation  against  insurers  that  the 
insurance  industry  became  very  concerned. 

We  have  had  similar  experiences  in  other  contracts  that  were 
just  disasters  for  us  in  other  countries,  which  I  would  be  happy  to 
answer  in  the  question  and  answer  period,  and  we  see  developing 
in  the  insurance  industry  certain  dangerous  trends  where  big  in- 
surers are  recognizing  that  they  are  stuck  with  these  environ- 
mental liabilities  and  they  are  going  to  have  to  try  to  figure  out 
some  corporate  schemes  to  fix  the  liabilities  and  get  out  of  that 
type  of  business,  because  we  don't  have  the  money  to  pay  it.  We 
are  not  the  ultimate  unlimited  deep  pocket  is  our  message,  I  think. 

[The  prepared  statement  of  L.  Michael  Murphy  follows:] 

Prepared  Statement  of  L.  Michael  Murphy,  Counsel,  American 
International  Group,  Inc. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to  appear  here 
today  to  present  our  views  on  Superfund  reform.  For  over  six  years,  American  Inter- 
national Group,  Inc.  has  been  urging  Congress  to  repeal  the  concept  of  strict,  joint 
and  several,  retroactive  liability,  as  contained  in  the  Superfund  legislation.  All  fac- 
ets of  the  insurance  industry  are  united  in  this  position — insurance  and  reinsurance 
underwriters,  brokers,  agents,  risk  managers,  large  companies  and  small. 

We  strongly  support  a  complete  restructuring  of  the  Superfund  program.  You 
have  asked  me  to  address  the  impact  of  Superfund's  liability  regime  on  insurers  but, 
in  our  view,  reforms  are  essential  in  both  liability  and  cleanup  standards,  as  they 
are  inextricably  linked. 
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Adoption  of  realistic,  site-specific  remedy  assessment  standards  will  generate  con- 
siderable savings  in  the  current  program,  which  can  be  applied  to  the  costs  of  re- 
pealing retroactive  liability  for  waste  disposed  of  prior  to  1987.  These  savings,  cou- 
pled with  improved  administration  and  accountability,  will  provide  adequate  funds 
for  cleanup,  constrain  the  unlimited  access  to  private  funds  under  the  current  sys- 
tem, and  achieve  the  needed  cleanup  of  hazardous  waste  our  citizens  deserve.  These 
reforms,  together  with  an  enhanced  role  for  the  states,  can  be  done  without  raising 
taxes. 

Without  such  reforms,  our  economy  will  experience  ever  growing  massive  and 
wasteful  litigation,  creating  an  unmeasurable,  but  potentially  huge,  burden  on  the 
insurance  industry  that  will  have  profound  implications  for  its  ability  to  serve  soci- 
ety's needs. 

The  results  of  fourteen  years  under  Superfund  are  not  impressive.  Over  $11  bil- 
lion in  Federal  funds  have  been  spent,  with  an  equal  amount  or  more  from  private 
resources.  The  record  shows  that  only  about  five  percent  of  the  most  hazardous 
waste  sites  in  the  country  have  been  cleaned  up.  Hundreds  of  millions  of  dollars 
have  been  wasted  on  lawsuits,  studies,  and  unrealistic  cleanup  objectives.  In  fact, 
for  every  dollar  collected  toward  cleanup,  there  is  another  dollar  wasted  on  trans- 
action costs. 

One  of  the  fundamental  flaws  in  the  Superfund  program  is  the  fact  that  govern- 
ment decision  makers  have  no  reason  to  constrain  themselves  in  selecting  cleanup 
standards  or  remedies.  This  is  because  they  have,  in  effect,  unlimited  access  to  pri- 
vate funding,  with  no  accountability.  The  retroactive  liability  fundraising  mecha- 
nism that  has  developed  under  the  current  Superfund  program  is  the  cause  of  this. 
Even  with  a  more  rigorous  cost  benefit  analysis,  knowing  that  the  ultimate  cost  of 
a  hazardous  waste  cleanup  will  be  borne  by  the  private  sector,  government  bureau- 
crats will  still  have  no  sense  of  accountability  in  keeping  the  assessment  of  the  risk 
within  realistic  bounds,  and  the  remedy  to  address  it  constrained  within  reasonable 
financial  limits. 

When  EPA  sues  PRPs  for  site  cleanup  costs,  PRPs  often  sue  other  PRPs  and,  in 
turn,  their  insurers.  Thus,  the  insurer's  involvement  in  Superfund  is  derived  from 
the  PRPs.  Over  the  years,  Superfund  has  spawned  an  entire  new  industry  of  insur- 
ance archaeologists.  They  dig  through  decades  old  insurance  policies  to  try  to  find 
language  that  can  be  construed  by  some  court  to  allow  for  an  insured  to  collect  for 
damages  under  old  liability  policies.  As  such,  insurers  have  been  dragged  into  end- 
less, multi-party  legal  disputes  under  their  duty  to  defend  responsibilities  to  PRPs. 

Obviously,  insurers  are  not  polluters.  Yet  we  find  ourselves  entangled  in  extensive 
Superfund  litigation,  wasting  hundreds  of  millions  of  dollars  in  legal  disputes  at- 
tempting to  assign  ultimate  responsibility  for  the  cost  of  this  flawed  program. 

Superfund's  strict,  joint  and  several,  retroactive  liability  regime  has  had  a  dev- 
astating effect  on  our  economy.  In  addition,  it  has  eroded  the  very  confidence  our 
citizens  have  in  the  fairness  of  our  legal  system.  It  has  pitted  companies  against 
companies,  citizens  against  citizens,  and  is  tearing  at  the  very  fabric  of  our  society. 

It  is  important  to  point  out  that  the  Superfund  legislation  passed  in  1980  makes 
no  reference  to  potential,  retroactive  liability  on  the  part  of  any  polluter  or  poten- 
tially responsible  party,  much  less  their  insurers.  We  know  from  the  record  that 
many  Senators  who  supported  the  final  compromise  legislation  also  specifically  op- 
posed the  concept  of  retroactive  liability  that  appeared  in  a  much  stronger,  earlier 
version  of  the  bill.  However,  no  conference  committee  report  exists  on  Superfund, 
because  the  House  accepted  the  entire  Senate  compromise  bill  that  was  offered. 

It  was  only  much  later,  at  a  time  when  environmental  concerns  in  our  society 
began  to  reach  highly  emotional  levels,  that  the  concept  of  retroactive  liability  for 
Superfund  was,  in  fact,  introduced  by  the  courts.  As  Congress  had  been  silent  on 
the  application  of  retroactive  liability,  the  courts,  through  a  series  of  independent 
decisions,  created  the  principle.  Interestingly,  a  recent  U.S.  Supreme  Court  case 
(Landsgraf)  would  appear  to  oppose  retroactive  liability  in  the  Superfund  context 
and  would  provide  clear  guidance  to  the  courts,  were  they  deciding  the  issue  today. 

Retroactive  liability  adversely  affects  the  important  role  performed  by  insurers  in 
our  society.  We  measure,  accept  and  spread  risks  by  collecting  small  payments  from 
many  participants  in  a  common  risk  pool  in  order  to  compensate  the  few  who  incur 
actual  losses.  We  bargain  for  a  price  at  which  we  believe  we  can  cover  the  specific 
risks  stated  in  the  contracts.  In  negotiating  contracts,  insurers  include  detailed  ex- 
ceptions and  exclusions  for  risks  we  are  unable  to  write.  For  example,  nuclear  explo- 
sions or  war  risks  are  commonly  excluded,  because  we  are  unable  to  obtain  a  price 
to  cover  our  exposure  to  the  potential  loss  of  our  customers,  should  these  events 
occur. 

Each  contract  involves  a  negotiation  detailing  the  mutually  agreed  terms  and  con- 
ditions under  which  insurers  will  accept  the  risks  of  others.  To  do  so,  we  must  as- 
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sume  risks  in  accordance  with  the  law  prevailing  at  the  time.  Retroactive  liability, 
however,  dramatically  changes  the  conditions  insurers  used  to  assess  risks  in  the 
past.  When  the  government  creates  legislative  conditions,  like  Superfund's  liability 
regime,  that  violate  the  very  sanctity  of  the  contracts  we  negotiated,  or  adds  risks 
retroactively  that  were  never  contemplated,  we  must  protest,  or  face  the  very  de- 
struction of  our  measured  risk  taking  function. 

Imagine  if  every  owner,  distributor  or  manufacturer  of  refrigerators  that  con- 
tained CFCs  were  suddenly  to  be  held  liable  retroactively,  because  CFCs  were 
found,  in  1990,  to  be  detrimental  to  the  earth's  ozone  layer.  Holding  refrigerator 
owners  liable  under  this  example  is  no  different  than  the  retroactive  liability  ap- 
plied to  PRPs  and  insurers  under  Superfund. 

Several  recent  studies  indicate  that,  if  Superfund  continues  in  its  present  form, 
the  liabilities  and  cleanup  costs  could  reach  hundreds  of  billions  of  dollars.  It  has 
been  estimated  that  only  seven  to  fifteen  percent  of  the  total  cleanup  bill  of 
Superfund  costs  have  actually  been  incurred  to  date.  Therefore,  we  have  only  seen 
the  tip  of  the  potential  iceberg  that  confronts  the  PRP  and  insurance  communities. 

Without  reform  of  Superfund's  liability  regime,  PRPs  and  insurers  face  an  un- 
known, but  potentially  huge,  financial  burden  in  the  future. 

Beginning  in  the  early  1970s,  insurers  believed  that  most  liability  insurance  con- 
tracts excluded  coverage  of  pollution  events,  except  for  those  that  occurred  on  a 
"sudden  and  accidental'  basis,  like  a  tank  explosion.  In  the  mid-1980s,  however,  the 
courts  began  torturing  the  common  sense  meaning  of  "sudden  and  accidental" 
against  insurers.  It  was  at  that  time  that  the  industry  began  to  raise  concerns  about 
the  liability  provisions  in  Superfund.  In  addition,  we  have  since  witnessed  a  dra- 
matic escalation  of  litigation  costs  associated  with  both  claims  brought  by  PRPs 
against  insurers,  as  well  as  with  our  duty  to  defend  PRPs  from  EPA,  and  certain 
PRPs  from  other  PRPs. 

In  the  1990s,  the  insurance  industry  contested  Superfund  claims  dating  back  to 
the  1800s.  We  have  contested  a  claim,  for  example,  resulting  from  pollution  at  a 
Laramie,  Wyoming  facility  which  produced  wood  preservatives  used  to  treat  railroad 
ties  that  brought  the  westward  expansion  of  America.  Insurance  policies  going  back 
to  the  1930s  are  now  in  dispute  from  these  claims. 

We  have  also  contested  claims  from  kerosene  used  in  gas  lamps  to  light  Philadel- 
phia before  Thomas  Edison  invented  the  electric  lightbulb.  We  nave  also  contested 
cleaning  fluids  used  in  the  1960s  by  a  company  that  built  the  rockets  that  permitted 
the  United  States  to  overcome  the  Russians  in  the  race  to  the  moon. 

How  can  any  legislature  permit  such  past  activities,  considered  heroic  in  another 
era,  to  be  used  to  punish  now  persons  somehow  related  to  these  past  actions?  Did 
any  of  our  forbearers  ever  think  that  they  were  creating  a  polluted  environment 
when  they  found  a  way  to  preserve  railroad  lies  to  help  the  western  expansion  of 
our  country? 

The  mindless  litigation  and  the  uncertainty  of  potentially  huge  liabilities,  has  lead 
to  a  disturbing  new  trend  within  the  insurance  industry.  Environmental  liability 
created  by  Federal  and  state  systems  attempting  to  deal  with  past  pollution  cleanup 
is  forcing  many  insurers  to  attempt  to  isolate  those  liabilities  once  and  for  all 
against  a  finite  amount  of  capital.  Corporate  schemes  have  begun  to  emerge  where 
large  insurance  institutions  are  cutting  their  losses  which,  until  Congress  resolves 
this  problem,  are  unmeasurable.  Any  losses  unpaid  by  these  reconstituted  legal 
schemes  may  well  ultimately  become  the  burden  of  various  state  insolvency  pools. 
Under  these  circumstances,  it  will  be  the  shareholders  of  the  healthy,  well-managed 
companies  who  will  pick  up  the  tab  through  the  assessments  they  pay  to  the  state 
pools.  The  only  alternative  will  be  to  increase  rates  on  other  lines  of  insurance  busi- 
ness for  all  customers. 

The  insurance  industry  can  only  play  its  proper  role  within  society  if  it  remains 
healthy.  It  must  attract  scarce  capital  from  the  capital  markets  and  generate  a  fi- 
nancial return  to  its  shareholders  that  are  competitive  with,  or  equal  to,  the  returns 
expected  in  other  industries.  Reforming  Superfund  is  essential  for  the  long-run  via- 
bility of  our  industry,  as  well  as  many  other  industries  swept  up  in  Superfund's  li- 
ability fundraising  mechanism. 

We  know  from  recent  studies  that  significant  cleanup  costs  can  be  saved  under 
a  reformed  system  by  choosing  realistic,  site-specific  cleanup  solutions. 

The  Superfund  economic  model  designed  by  the  Business  Roundtable  permits  the 
Congress  to  measure  the  financial  implications  of  various  policy  assumptions.  Under 
realistic  reform  assumptions,  we  believe  this  model  shows  that  Congress  can  repeal 
retroactive,  joint  and  several,  strict  liability  for  the  years  prior  to  1987,  save  consid- 
erable sums  of  money  each  year  through  better  remedy  assessment  and  standards, 
while  continuing  to  clean  up  sites  at  the  current  rate,  or  better.  Other  studies  such 
as  one  recently  released  by  Peat  Marwick  confirm  this  analysis. 
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Mr.  Chairman,  the  entire  insurance  industry  urges  Congress  to  reform  Superfund 
now.  There  has  never  been  a  better  opportunity  to  do  so. 
Thank  you. 

Mr.  Oxley.  Thank  you. 
Mr.  Yetter. 

STATEMENT  OF  DAVID  G.  YETTER 

Mr.  Yetter.  Thank  you,  Mr.  Chairman. 

My  name  is  David  Yetter.  I  am  president  of  Texaco's  Environ- 
ment, Health,  and  Safety  Division.  I  appreciate  the  congressional 
staff  giving  me  the  promotion  to  president  of  the  company.  I  am 
honored  to  be  here  today  before  the  subcommittee  on  behalf  of  both 
Texaco  and  Superfund  Reform  95. 

Superfund  Reform  95  is  the  broadest-based  coalition  working  for 
comprehensive  reform  of  Superfund's  liability,  remedy,  and  funding 
regimes.  Superfund  95  now  consists  of  more  than  500  large  and 
small  companies,  trade  associations,  local  governments,  the  insur- 
ance industry,  concerned  citizens,  environmental  professionals,  all 
of  whom  are  dedicated  to  creating  a  wholly  new  reformed 
Superfund  this  year.  Our  500  members  represent  more  than 
200,000  entities  in  47  States  throughout  this  country. 

Superfund  95  members  are  joined  in  a  mutual  commitment  to  de- 
vise an  effective  cleanup  program  that  protects  human  health  and 
the  environment.  Our  proposal  is  unquestionably  the  most  detailed, 
integrated,  and  promising  blueprint  for  reform  before  this  Con- 
gress. It  offers  prompt  results  at  reasonable  costs  in  vivid  contrast 
to  the  process  quagmire  that  the  current  Superfund  has  become, 
one  of  assigning  blame,  endless  litigation,  and  the  intimidation 
caused  by  joint  and  several  liability. 

The  inefficiency,  waste,  and  unfairness  that  plague  the  current 
Superfund  program  are  rooted  in  flawed  assumptions  underlying 
CERCLA,  retroactive  joint  and  several  liability  scheme.  Chief 
among  these  flawed  assumptions  is  that  polluters  pay.  Much  of  the 
conduct  which  is  so  litigious  under  that  definition  is  not  on  the 
basis  of  any  conduct  that  was  unlawful  at  its  time. 

I  might  digress.  I  called  my  father  on  Sunday  to  wish  him  a 
happy  Father's  Day.  He  is  75  years  old,  spent  his  entire  life  in  the 
aerospace  industry  from  the  1940's  through  the  1980's.  He  is  now 
being  questioned  by  attorneys  over  conduct  that  occurred  at  his 
employer's  plant  in  the  late  1940's  and  early  1950's,  trying  to  un- 
derstand the  normal  operating  practices  at  that  aerospace  manu- 
facturing plant  so  they  can  attempt  to  allocate  apparent  liability. 
In  too  many  cases  the  data  does  not  exist  prior  to  1987  to  establish 
with  any  degree  of  certainty  who  contributed  what  material  to  a 
site.  Further,  many  parties  determined  in  fact  to  be  responsible 
under  the  current  system  are  unable  to  pay,  thus  exacerbating  the 
problem  of  joint  and  several  liability. 

The  rapid  cost-effective  cleanup  process  that  the  American  people 
have  every  right  to  expect  cannot  be  achieved  without  replacing 
CERCLA's  existing  liability  scheme  that  forces  parties  to  litigate  to 
reduce  their  potential  liability  under  retroactive  joint  and  several. 
It  is  the  chief  impediment  to  meaningful  reform. 

Similarly,  proposals  for  a  streamlined  allocation  process  will  not 
significantly  reduce,  we  believe,  the  transaction   costs  associated 


89 

with  the  current  system,  because  it  still  rests  on  an  adversarial 
process,  and,  again,  as  all  parties  basically  admit,  the  data  does  not 
exist  to  have  any  meaningful  allocation  prior  to  1987. 

While  a  copy  of  our  proposal  is  attached  to  my  written  testimony, 
I  would  like  to  briefly  highlight  the  principles  in  Superfund  95  Re- 
form. 

First,  eliminate  the  current  strict  joint  and  several  liability  prior 
to  January  1987. 

Two,  institute  a  proportional  liability  system  that  exempts  truly 
innocent  parties  for  disposal  after  1986. 

Three,  EPA  should  be  given  a  fixed  annual  budget  that  ties  the 
overall  size  and  objectives  of  the  Federal  Superfund  to  congres- 
sional direction,  thereby  forcing  the  EPA  to  prioritize  sites  for 
cleanup  and  make  optimal  use  of  every  dollar. 

Four,  qualified  States  should  have  the  option  of  seeking  delega- 
tion of  the  reformed  Superfund  program  and  should  be  given  fund- 
ing to  do  so. 

Five,  incentives  should  be  created  for  voluntary  site  cleanups,  in- 
cluding clear  protection  of  site  owners  and  buyers  from  future  li- 
ability after  satisfactory  completion  of  a  cleanup. 

Finally,  while  CERCLA  liability  seems  a  stunning  success  as  a 
fundraiser,  it  doesn't  raise  those  funds  fairly  and  efficiently.  It  cur- 
rently takes,  between  the  government  funds  and  the  private  trans- 
actional cost,  approximately  $1.3  billion  to  raise  $1.5  billion  for 
cleanup. 

CERCLA's  current  liability  provisions  motivate  the  EPA  to  run 
Superfund  without  regard  to  cost  cleanup  but  motivates  them  to 
assign  as  priority  sites  where  they  can  win  a  case  and  raise  the 
most  money.  Only  a  global  budget,  an  upper  boundary,  can  provide 
the  incentive  and  discipline  for  prioritized  spending. 

Let  me  conclude,  Mr.  Chairman,  by  stating  that  Superfund  95  re- 
cently released  a  report  entitled  "The  Cost  Of  Superfund:  A  Finan- 
cial Analysis."  It  shows  that,  even  without  assuming  any  savings 
whatsoever  from  critically  needed  remedy  selection  reform,  the  U.S. 
economy  can  save  $1.8  billion  a  year  by  reforming  CERCLA's  liabil- 
ity scheme.  Peat  Marwick  has  recently  validated  the  assumptions 
in  that  study,  showing  we  can  maintain  the  current  level  of  spend- 
ing of  $2  billion  without  increasing  any  taxes. 

Thank  you  for  the  opportunity  to  present  our  views,  and  I  look 
forward  to  responding  to  any  questions. 

[The  prepared  statement  of  David  G.  Yetter  follows.  The 
Superfund  Reform  '95  Membership  List  and  report  entitled  "Prin- 
ciples for  a  New  Superfund  Program"  are  retained  in  the  Com- 
merce Committee  files.] 

Prepared  Statement  of  David  G.  Yetter,  President,  Environment,  Health  and 
Safety  Division,  Texaco  Inc. 

i.  introduction 

My  name  is  David  Yetter,  and  I  am  President  of  Texaco's  Environment,  Health 
and  Safety  Division.  I  am  pleased  to  be  here  today  on  behalf  of  Superfund  Reform 
'95  and  Texaco.  Superfund  Reform  '95  ("SR  '95")  is  a  broad-based  coalition  of  busi- 
nesses and  local  governments  that  represents  well  over  400  businesses  across  the 
United  States.  Our  comprehensive  program  to  revamp  Superfund  is  appended  to  my 
testimony. 
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My  purpose  today  is  to  examine  the  flawed  assumptions  that  underlie  CERCLA's 
liability  scheme  and  the  perverse  incentives  it  has  created,  then  sketch  advantages 
SR  '95  sees  in  its  elimination.  I  also  want  to  take  this  chance  to  outline  some  details 
of  how  a  no-fault  system  might  work.  SR  '95  continues  to  refine  the  mechanics  of 
our  proposal. 

II.  OVERVIEW 

Superfund  is  ineffective,  inefficient  and  inequitable.  While  its  liability  and  remedy 
selection  provisions  are  in  greatest  need  of  radical  surgery,  the  entire  program  must 
be  redesigned  because  it  grossly  misallocates  resources.  Eliminating  retroactive  li- 
ability is  financially  feasible — if  resources  currently  spent  trying  to  track  down  peo- 
ple to  pay  for  clean-up  were  instead  dedicated  directly  to  cleanup. 

We  are  here  today  to  shine  a  harsh  light  on  the  immense  resources  now  consumed 
in  fights  over  who  is  responsible  at  sites,  rather  than  used  for  clean-up.  This  finger- 
pointing,  this  expensive  "blame  game"  in  which  we  are  caught,  flows  directly  from 
Superfund's  liability  system.  PRP's  must  spend  vast  sums  to  build  legal  defenses, 
and  offenses  with  which  to  chase  and  sue  other  PRP's. 

Joint  and  several  liability  also  raises  the  stakes  for  every  PRP  at  every  site,  forc- 
ing each  company  to  participate  at  all  stages  of  the  process.  Even  after  Congress 
makes  the  critically-needed  remedy  selection  reforms,  the  average  clean-up  will 
probably  cost  over  $15  million,  a  sum  large  enough  to  be  of  significant  concern  to 
any  company. 

The  true  current  level  of  total  spending  on  Superfund — over  $4.0  billion  a  year — 
is  disguised  by  the  off-budget  extraction  of  funds  from  PRP's  at  sites  and  by  sepa- 
rate insurance  litigation.  In  other  words,  Superfund's  actual  burden  on  the  U.S. 
economy  is  more  than  2V2  times  as  large  as  the  taxes  which  are  widely  assumed 
to  finance  the  program. 

In  stark  contrast,  SR  '95  advocates  a  program  budgeted  at  a  fixed  annual  level 
of  $2.3  billion/year.  Such  a  fund-based  program  should  be  financed  more  equitably 
than  the  current  Superfund  tax  formula,  which  unjustifiably  burdens  the  petroleum 
industry. 

III.  "POLLUTER  PAYS"  IS  A  MYTH 

Three  reasons  stand  out.  First:  The  virtual  impossibility  of  determining  precisely 
who  is  responsible,  it  is  an  unfortunate  fact  that  the  cost  of  such  determination  ex- 
ceeds the  benefit  because  responsibility  is  spread  literally  throughout  our  society: 
among  owners  and  operators  who  were  actually  paid  for  treatment  or  disposal  of 
the  wastes;  among  transporters  who  in  many  instances  selected  and  arranged  for 
transport  of  the  wastes  to  these  sites;  among  municipalities  and  small  businesses 
who  generated  and  disposed  of  material  containing  hazardous  substances;  and, 
among  regulatory  agencies  who  allowed  these  facilities  to  operate  and  encouraged, 
even  directed,  waste  to  be  sent  there. 

The  simple  truth:  our  Nation  as  a  whole  was  slow  to  foresee  the  environmental 
impact  of  standard  disposal  practices  and  slow  to  react  in  passing  protective  envi- 
ronmental laws.  Since  all  of  us  benefitted  economically  from  under-regulation,  all 
of  us  were  "polluters"  and  all  of  us  should  pay.  But  that  is  not  to  say  that  we  should 
impose  on  ourselves  the  exorbitant  administrative,  legal  and  court  expenses  that 
now  characterize  Superfund. 

Secondly,  the  data  does  not  exist  in  many  cases  to  establish  a  "fair  share".  Mani- 
festing and  record  keeping  requirements  were  not  firmly  established  until  1980,  and 
most  of  these  sites  were  operated  prior  to  1980.  Many  sites  have  limited  documenta- 
tion, which  EPA  often  uses  in  conjunction  with  CERCLA's  liability  provisions  to 
force  a  small  number  of  the  "Potential  Responsible  Parties"  to  pay  a  disproportion- 
ately large  share  of  the  clean-up.  The  irony  of  the  situation  is  that  in  many  cases 
this  limited  documentation  comes  from  the  parties  themselves;  as  a  result,  it  is  the 
conscientious  record-keepers  who  maintained  information  on  their  waste  materials 
who  end  up  paying  because  they  are  most  easily  caught  by  EPA's  initial  actions. 

Thirdly,  the  inability  of  many  responsible  parties  to  pay  gravely  compounds  the 
inequity  of  the  current  system.  Large  numbers  of  the  responsible  parties  are  either 
no  longer  in  business  or  have  insufficient  funds  to  participate — more  times  than  not 
this  includes  the  operators/owners  of  the  site  who  should  bear  a  majority  share  of 
the  clean-up.  "Dee  pocket"  companies  are  discriminated  against  in  the  identification 
and  enforcement  actions.  Government  entities  and  municipalities  are  given  pref- 
erential treatment  in  the  naming  of  PRP's,  and,  once  named,  in  the  allocation  proc- 
ess. 

In  summary,  "fair  share"  does  not  exist  in  practice  for  multi-party  waste  sites; 
polluter  pays"  is  a  myth  under  these  circumstances.  Since  "polluter  pays"  has  never 
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really  been  true  for  Superfund,  it  is  a  hollow  rationale  for  maintaining  the  current 
liability  scheme.  I  submit  to  you  that  due  to  the  complexity  of  the  issues  above, 
there  cannot  be  a  determination  of  "fair  share"  for  wastes  discarded  off-site.  So  why 
are  we  wasting  our  resources  in  search  of  what  cannot  be  determined? 

Some  CERCLA  critics  contend  that  the  best  fix  would  be  a  streamlined  allocation 
process  utilizing  alternative  dispute  resolution,  or  "ADR"  for  short.  In  polling  envi- 
ronmental attorneys,  we  found  that  ADR  is  no  panacea  for  the  CERCLA  liability's 
system  fundamental  problems.  Most  of  the  above-described  issues  which  plague  the 
courts  continue  to  exist  in  ADR — the  only  real  change  is  the  venue.  Further,  if  the 
courts  act  as  a  back-up  check  and  balance  on  the  ADR  system,  the  net  result  could 
be  even  more  spending — to  fight  the  same  battle  twice,  even  if  incentives  to  accept 
an  allocation  are  built  into  the  system. 

IV.  THE  NEED  FOR  A  SPENDING  CEILING — A  "GLOBAL  BUDGET" 

CERCLA's  liability  scheme  empowers  EPA  to  extract  its  funding  for  cleanups 
from  PRP's.  With  PRP's  forced  to  employ  attorneys  to  contend  each  extorted  dollar, 
the  liability  system  is  a  grossly  inefficient,  albeit  prodigious  fund-raising  machine. 
For  every  dollar  obtained  from  PRP's  for  cleaning  up  sites,  it  costs  almost  90  cents 
in  private  party  and  government  transaction  costs. 

EPA's  ability  to  obtain  money  from  PRP's  distorts  its  decision-making  process. 
The  insidious  side-effect  of  using  industry's  open  checkbook  is  that  EPA  lacks  any 
incentive  to  discipline  or  prioritize  its  spending.  At  present,  sites  that  do  not  pose 
a  real  threat  to  public  health  can  divert  resources  from  other  sites  which  do  pose 
such  a  threat.  Without  a  liability  change,  the  chief  decision-maker  on  clean-ups  will 
never  husband  its  resources  or  behave  like  it  is  playing  with  its  own  money. 

As  long  as  EPA  is  spending  someone  else's  "free"  money,  remedy  reform  alone  will 
not  halt  the  disputes,  delays  and  litigation  which  characterize  Superfund.  As  long 
as  the  Agency  in  charge  of  clean-up  perceives  no  limit  to  the  availability  of  funds, 
it  has  no  incentive  to  truly  care  how  much  a  remedy  costs,  emphasize  cost-effective- 
ness or  prioritize  its  spending.  Without  an  upper  bound,  EPA  has  no  incentive  what- 
soever to  address  realistic  exposure  scenarios  rather  than  hypothetical  risks.  With- 
out a  firm  ceiling  on  Superfund  expenditures,  EPA's  administration  of  Superfund 
will  always  lack  budget  discipline. 

Superfund  must  be  put  on  a  fixed  annual  budget  to  impose  budgetary  and  fiscal 
discipline.  This  cannot  be  accomplished  unless  Congress  removes  EPA's  use  of  liabil- 
ity as  a  fund-raising  instrument. 

V.  COST  SAVINGS  FROM  ELIMINATING  RETROACTIVE  LIABILITY 

SR  '95  issued  last  month  a  report  entitled  "The  Costs  of  Superfund — A  Financial 
Analysis".  This  report  documents  the  savings  that  can  be  achieved  if  liability  for 
pre-1987  disposal  is  eliminated  (and  replaced  with  trust  fund  payments)  and  if  EPA 
overhead  is  reduced.  It  concludes  that  the  current  level  of  cleanup  spending  at  non- 
Federal  facility  NPL  sites  ($2.03  billion/year)  can  be  maintained — without  any  in- 
creases in  taxes — at  a  total  program  cost  to  the  U.S.  economy  of  about  $2.3  billion 
per  year.  To  repeat,  this  compares  with  total  current  spending  which  exceeds  $4.0 
billion  a  year. 

In  other  words,  reforming  CERCLA's  liability  scheme  would  achieve  net  annual 
savings  of  about  $1.8  billion.  Just  this  past  Monday,  an  independent  review  validat- 
ing this  economic  analysis  was  released  by  Drs.  Rudy  Penner  and  Linden  Smith  of 
the  Barents  Group  LLC  of  KPMG  Peat  Marwick  LLP.  (A  copy  of  this  report  is  also 
appended.)  This  astounding  $1.8  billion  figure  illustrates  the  program's  needless  and 
indefensible  expenditures  on  litigation  and  administration,  major  components  of  the 
savings  include: 

A.  Eliminating  $950MM  in  transactions  costs  paid  by  PRP's  and  insurers — 
payments  presently  made  to  law  firms  consultants  to  fight  EPA  over  rem- 
edies and  to  shift  costs  to  other  parties; 

B.  Eliminating  $387MM  which  the  government  currently  spends  on  enforce- 
ment (between  EPA  and  DOJ)  and  derivative  transaction  costs; 

C.  Eliminating  $200MM  of  current  but  unnecessary  EPA  cleanup  expendi- 
tures that  would  not  occur  but  for  the  current  liability  system  (e.g.,  extra 
expenses  incurred  solely  to  prepare  for  possible  litigation); 

D.  Reducing  EPA's  indirect  overhead  and  R&D  spending  by  $160MM,  cuts 
EPA  itself  is  now  proposing  in  its  plan  to  move  more  operations  to  the 
States. 

Recently,  we  are  being  told  that  the  appropriators  may  not  accommodate  more 
than  $1.3  or  $1.4  billion  annually  for  a  revised  program — regardless  of  its  source. 
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Some  have  suggested  that  such  constraint  would  jeopardize  the  SR  '95  program. 
This  is  not  true  SR  '95  conservatively  intended  its  $2.3  billion  program  to  be  suffi- 
cient to  maintain  the  current  level  ($2.03B)  of  clean-up  spending. 

In  fact,  our  program  could  maintain  the  current  pace  with  less  money,  if  and 
when  remedy  cost  savings — which  have  been  estimated  at  between  25  and  50  per- 
cent— are  factored  in.  Remedial  costs  to  date  have  been  inflated  by  EPA's  unreason- 
able, conservative  and  compounded  risk  assumptions.  If  Congress  decides  to  spend 
only  $1.4  billion  each  year,  remedy  reform  savings  will  effectively  stretch  those 
funds  to  at  least  maintain  the  current  clean-up  pace. 

VI.  CONDUCTING  CLEANUPS  WITH  PRP'S:  HOW  MIGHT  THIS  WORK? 

SR  '95  continues  to  discuss  this  issue.  The  views  which  follow  immediately  below 
are  those  of  Texaco. 

First,  the  process  should  segregate  out  those  single-party  waste  sites  and  chemical 
or  manufacturing  sites  which  have  financially  viable  owners/operators.  Clean-up  at 
these  sites  should  be  run  by  those  owners/operators.  These  sites  should  be  remedi- 
ated under  State  or  RCRA  authority.  This  will  remove  the  problems  of  having  to 
deal  with  both  CERCLA  and  State/RCRA  authorities  at  the  same  site,  a  problem 
which  leads  to  disputes,  delays  and  unnecessary  increased  costs. 

Liability  reform  will  terminate  the  concept  of  PRP's  as  they  exist  today,  including 
the  constructive  role  they  play  in  trying  to  contain  costs  throughout  the  remediation 
process.  PRP's  alone  have  been  financially  motivated  to  watchdog  costs,  whether  se- 
lecting the  remedy  or  overseeing  construction.  Unfortunately,  they  are  frequently 
hamstrung  in  that  effort  by  excessive  EPA  control  and  oversight.  Since  potential  for 
savings  will  continue  to  exist  at  every  single  step  of  the  remediation  process,  two 
new  steps  are  needed  to  substitute  for  the  roles  PRP's  have  played. 

First,  the  statute's  remedy  selection  language  must  dictate  the  decision  process 
much  more  precisely  than  at  present,  so  that  the  Agency  will  be  forced  to  select  in 
the  cost-conscious  manner  it  would  if  its  own  money  were  at  stake.  Making  the  deci- 
sion-making authority  spend  its  own  money  will  re-enforce  this  discipline.  Explicit 
language  will  be  needed  dictating  choice  of  the  lowest  cost  remedy  that  will  attain 
the  risk  range,  or  requiring  that  incremental  benefits  outweigh  incremental  costs  for 
any  more  expensive  remedy  that  satisfies  the  risk  range. 

Legislative  clarity  is  essential  to  adequately  substitute  for  the  PRPs'  practiced  eye 
for  cost-effectiveness  in  remedy  selection.  In  combination  with  a  fixed  annual  budget 
as  a  ceiling  on  expenditures,  agencies  would  have  to  function  more  like  the  private 
sector  and  make  real  choices  to  accomplish  as  much  as  possible  with  limited  funds. 

Secondly,  Congress  should  consider  establishing  a  CERCLA  site  remediation  com- 
mission to  oversee  the  trust  fund  and  hire  a  staff  of  remediation  experts  to  manage 
contractors  who  are  remediating  the  sites.  Among  the  staff  tasks  would  be  to: 

1.  Manage  Federal  funds  to  conduct  preliminary  site  evaluations,  emer- 
gency/removal actions,  remedial  investigations,  feasibility  studies  and  the 
remedial  design  and  implementation  of  sites  identified  by  EPA; 

2.  Institute  reforms  which  reward  speed  and  efficiency,  to  inject  private  sec- 
tor incentives  into  contracting. 

EPA  has  not  effectively  handled  its  multiple  roles  as  enforcer,  regulator,  public 
advocate  and  remediation  manager.  EPA  has  proved  overly  conservative  with  re- 
spect to:  (1)  "ARARS",  which  EPA  has  interpreted  to  require  compliance  with  every 
"rule"  in  the  book  regardless  of  applicability  or  relevance;  (2)  its  oversight,  which 
often  borders  on  micro-management,  resulting  in  excessive  and  unnecessary  ex- 
penses; and,  (3)  risk  assessments.  EPA  has  proven  to  be  incapable  of  cost-effectively 
managing  remediations. 

The  above-named  commission  and  its  staff  of  engineers  and  scientists — call  it  a 
"contracting  authority" — is  needed  to  oversee  and  manage  the  actual  cleanups,  be- 
cause a  quasi-public  party  with  cost-saving  competitive  and  entrepreneurial  incen- 
tives should  be  in  charge  of  cleanup  contracting.  States  should  have  the  option  of 
creating  their  own  commission  or  contracting  authority. 

A  quasi-public  corporation  could  foster  the  right  culture  to  oversee  contracts  effec- 
tively. With  flexibility  in  recruiting,  training  and  compensating  employees  experi- 
enced in  contract  management  and  risk  assessment,  it  could  reward  managers  who 
meet  or  exceed  deadlines  and  cost  savings  objectives.  Freed  from  civil  service  re- 
quirements, it  could  replace  employees  who  do  not  attain  performance  goals. 

Contracting  authority  "staff  would  be  paid  on  a  time  and  materials  basis  to  man- 
age sites  in  such  a  manner  as  to  achieve  maximum  costs  savings  throughout  the 
cleanup  process.  More  specifically,  they  would: 
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1.  Put  contracts  out  for  competitive  bidding,  using  incentive  fee  contracts 
with  rewards  and  penalties; 

2.  Hire  project  management  firms,  consultants  and  contractors  for  the  per- 
formance of  investigations  and  remedial  activities  at  the  sites; 

3.  Evaluate  and  critique  all  work  plans,  designs,  reports,  etc.  to  be  submit- 
ted to  the  EPA  or  State  agency;  and, 

4.  Ensure  that  the  site  cleanups  are  managed  and  performed  cost-effec- 
tively. 

EPA's  role  in  the  process  would  be  to: 

1.  Provide  guidance  to  the  commission  staff  and  States  on  site  preliminary 
evaluations  and  rankings; 

2.  Prioritize  the  sites  in  regards  to  benefits  versus  cost  of  proposed  interim 
or  long-term  remedies; 

3.  Provide  funds  to  the  commission  or  States  for  the  remedial  activities  at 
the  sites  according  to  the  prioritization; 

4.  Select  the  proposed  plan  of  action  in  accordance  with  the  before-men- 
tioned remedy  selection  criteria  and  publish  for  public  comment;  and, 

5.  Provide  responses  to  comments  and  manage  public  relations. 

Should  Congress  choose  not  to  establish  such  a  body,  the  U.S.  Army  Corps  of  En- 
gineers is  an  existing  organization  which  attracts  and  retains  the  sort  of  people 
needed  to  manage  major  construction  projects.  The  Corps  of  Engineers  coula,  per- 
haps, fill  this  role. 

VII.  ENHANCE  THE  STATE  ROLE:  DELEGATION  OF  FEDERAL  AUTHORITY 

The  States  should  be  given  the  option  to  take  over  the  Federal  Superfund  pro- 
gram for  NPL  sites.  Disputes  between  the  States  and  EPA  cause  delays  and  fre- 
quently put  the  PRP's  in  an  untenable  situation.  Further,  many  States  are  dem- 
onstrating that  they  can  manage  cleanups  in  a  way  that  gets  the  work  done  faster, 
less  expensively  and  more  effectively.  States  are  best  able  to  protect  public  health 
and  the  environment  while  also  accelerating  redevelopment  of  sites  and  returning 
them  to  productive  use. 

Superfund  tax  receipts  should  be  apportioned  to  qualified  States  to  encourage 
them  to  assume  the  responsibility  for  NPL  sites  in  their  jurisdictions  and  to  forsake 
retroactive  liability.  Additional  carrots  to  incent  States  to  adopt  both  reformed  Fed- 
eral remedy  and  liability  provisions  could  include: 

A.  Commitment  to  faster  cleanup  of  Federal  facilities  in  States  which  par- 
ticipate; 

B.  Allow  Federal  deductibility  (or  some  tax  break  or  credit)  of  truly  vol- 
untary cleanup  expenditures  only  in  compliant  States; 

C.  Adjust  downward  (e.g.  from  10%  to  5%)  the  required  State  match  for 
States  which  take  responsibility,  or  maintain  some  differential  in  the  match 
to  reward  only  those  States  accepting  the  program; 

D.  Allow  States  to  transfer  any  savings  from  NPL  cleanups  over  to  the  non- 
NPL  sites;  and, 

E.  States'  likely  preference  for  simply  receiving  an  expedited  grant  from  the 
trust  fund,  rather  than  facing  tasks  of  investigating,  litigating  and  dealing 
with  multi-party  groups. 

Prerequisites  for  State  delegation  should  be  minimal.  The  single  exception  is  that 
it  is  critical  that  States  adopt  remedy  selection  process  reforms  or  the  reformed  Fed- 
eral program  itself;  otherwise,  confidence  could  not  be  established  that  the  lowest- 
cost  protective  remedy  would  indeed  be  selected. 

Federal  oversight  should  be  minimal  after  a  determination  that  the  State  program 
is  consistent  with  Federal  remedy  selection  and  liability  provisions.  In  order  to  re- 
ceive funds,  the  State  should  prepare  an  annual  plan,  subject  to  notice  and  com- 
ment, detailing  how  it  will  spend  the  grant  money  in  the  next  fiscal  year. 

The  remedy  selected  under  the  reformed  Federal  Superfund  remedy  selection 
process,  as  applied  by  a  State  with  delegated  authority,  would  be  implemented  by 
the  State.  A  more  expensive  remedy  than  that  arrived  at  through  the  revised  proc- 
ess could  be  selected — provided  that  the  State  pays  for  any  extra  costs  with  State 
revenues. 

Where  a  State  takes  delegation,  the  Federal  Government  should  have  no  role 
whatsoever  at  sites  within  each  State.  However,  States  should  be  required  to  file 
sufficient  annual  status  reports  to  allow  EPA  to  determine  that  the  program  is  not 
gravely  deficient.  In  the  event  that  a  State  does  run  a  seriously  deficient  program, 
EPA  should  have  authority  to  revoke  its  delegation. 
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VIII.  PROVIDE  VOLUNTARY  CLEAN-UP  INCENTIVES 

States  should  be  provided  Federal  financial  assistance  to  encourage  them  to  de- 
velop and  implement  truly  voluntary  cleanup  programs.  Voluntary  cleanup  provi- 
sions are  critical  to  companies  large  enough  to  have  surplus  sites  that  offer  job-cre- 
ating industrial  potential  once  remediation  is  complete. 

Incentives  to  encourage  voluntary  clean-up  can  help  expedite  the  pace  of  remedi- 
ation and  actually  achieve  the  efficiency  of  private  sector  cleanup  management.  Tax 
incentives  like  an  environmental  remediation  tax  credit  or  below-market  interest 
rate  loans  could  encourage  firms  to  begin  remediation  not  required  by  law.  But  as 
long  as  a  threat  of  liability  remains,  potential  owners  will  hesitate  rather  than  com- 
mit their  resources  to  transform  a  site. 

Minimum  provisions  necessary  to  spur  reuse  of  industrial  sites  include  an  acceler- 
ated process  and  clear  protection  of  site  owners  and  buyers  from  future  liability 
after  satisfactory  completion  of  a  State-approved  cleanup.  Pennsylvania's  new  legis- 
lation is  a  good  example;  its  criteria  which  could  justify  mandatory  "reopening'  of 
the  site  for  additional  remediation  present  a  high  hurdle,  and  thereby  provide  rea- 
sonable assurance  ("finality")  to  a  site  owner  and/or  site  developer  that  it  will  not 
be  reopened. 

Additional  provisions  that  could  help  spur  return  of  lands  to  productive  use  are 
low-interest  loans  that  can  be  used  to  study  a  candidate  site  as  well  as  conduct  a 
clean-up.  Pennsylvania  again  is  an  example  of  such  a  State,  with  up  to  75%  financ- 
ing available  at  below-market  interest. 

One  possible  Federal  incentive  for  the  States  to  develop  and  implement  such  vol- 
untary cleanup  programs  might  be  securing  the  loans  offered  by  States  like  PA.  An- 
other such  incentive  might  be  enabling  legislation  for  land  trusts  or  quasi-govern- 
ment  corporations  that  could  be  organized  specifically  to  receive  donated  sites  and 
transfer  them  to  developers,  relying  on  existing  allowable  tax  deductions  to  motivate 
site  donations.  These  are  of  particular  importance  where  the  cost  of  cleanup  exceeds 
the  fair  market  value  of  the  property. 

IX.  ESSENTIAL  COMPONENTS  OF  SUPERFUND  REFORM:  SUMMARY 

•  Eliminate  PRP  liability  for  removal  and  response  costs  for  hazardous  sub- 
stances disposed  before  January  1,  1987  and  pay  the  costs  for  such  removal  and  re- 
sponse actions  from  the  Superfund  Trust  fund.  Apply  strict  but  proportional  liability 
to  hazardous  substances  disposed  after  1986  at  non-Federal  sites; 

•  Give  EPA  a  fixed  annual  budget  that  ties  the  overall  size  of  Superfund  to  con- 
gressional direction. 

•  Qualified  States  should  be  given  the  option  of  receiving  delegated  authority  and 
funding  to  manage  NPL  sites,  and  should  oe  provided  incentives  to  both  implement 
similar  liability  and  remedy  selection  reforms  at  non-NPL  sites  and  to  establish  vol- 
untary clean-up  programs. 

•  Cleanup  contracting — contracting  oversight  for  Superfund  cleanups  under  a  re- 
formed program  should  be  the  responsibility  of  a  commission  staff  which  utilize 
competitive  bidding  to  engage  private  sector  firms  to  perform  and  manage  cleanups. 

•  Finally,  remedy  selection  reform,  while  not  part  of  today's  hearing,  is  critical. 
Use  of  site-specific  risk  assessment  and  cost-benefit  analysis  to  choose  remedies 
while  providing  maximum  risk  reduction  can  cut  the  cost  of  the  Superfund  program 
in  half.  This  allows  Congress  to  choose  between  funding  a  smaller  program  that  will 
only  slightly  increase  the  pace  of  cleanup,  or  a  larger  program  which  could  acceler- 
ate it  greatly. 

The  Superfund  Reform  '95  Membership  List  and  report  entitled  "Principles  for  a 
New  Superfund  Program"  are  retained  in  the  Commerce  Committee  files. 

Mr.  Oxley.  Thank  you,  Mr.  Yetter. 

The  Chair  notes  that  there  is  a  series  of  votes  on  the  floor,  and 
so  we  are  going  to  have  to  stand  down  for  probably  about  20  min- 
utes or  so.  My  apologies  to  the  witnesses,  but  that  is  the  way 
things  operate  around  here  sometimes.  The  Chair  will  stand  in  re- 
cess for  20  minutes. 

[Brief  recess.] 

Mr.  Oxley.  The  subcommittee  will  come  back  to  order.  When  the 
subcommittee  last  met,  which  seemed  like  a  long  time  ago,  we  were 
awaiting  the  testimony  from  Mr.  Salibra  from  Mean  Aluminum. 

Mr.  Salibra,  you  may  begin. 
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STATEMENT  OF  LAWRENCE  A.  SALIBRA  II 

Mr.  Salibra.  Thank  you,  Mr.  Chairman.  I  am  Lawrence  Salibra, 
senior  counsel  for  Alcan  Aluminum,  Cleveland,  Ohio,  and  I  appre- 
ciate the  opportunity  to  address  the  committee. 

We  have  been  involved  in  Superfund  for  the  entire  period  of  the 
statute,  and  we  have  been  involved  directly  and  immediately  in  the 
whole  concept  of  the  liability  scheme.  We  have  been  involved  in  liti- 
gating it,  and  I  would  like  to  share  our  perspectives  with  the  com- 
mittee concerning  our  conclusion  as  to  why  Superfund  cannot  be 
reformed  in  any  significant  way  unless  retroactive  strict  joint  and 
several  liability  is  essentially  eliminated. 

In  order  to  set  the  stage,  let  me  give  you  some  of  the  experiences 
that  I  have  encountered  in  the  context  of  our  litigation,  because  it 
is  from  these  experiences  that  I  have  developed  with  my  colleagues 
the  conclusion  that  joint  and  several  liability  has  to  be  eliminated 
to  reform  the  statute.  I  don't  think  there  is  any  disagreement  on 
either  side  of  the  aisle — the  statute  as  it  presently  exists  is  too  slow 
and  too  expensive,  but  let  me  give  you  some  of  my  experiences. 

We  were  perhaps  the  first  to  use  Similac  as  a  major  standard  or 
example  in  our  arguments  before  the  Third  Circuit  as  to  why  we 
should  not  be  held  liable  under  Superfund,  and  that  was  because 
Similac,  a  substitute  for  breast  milk,  had  in  fact  had  copper  content 
that  was  required  by  FDA  that  far  exceeded  the  copper  content 
that  was  the  basis  for  the  liability  in  our  waste. 

We  were  also  perhaps  the  first  to,  in  fact,  test  the  Federal  Court 
opinion  of  a  Federal  Court  judge.  That  very  opinion  held  us  liable 
to  demonstrate  the  fact  to  the  court  that  the  Superfund  statute  was 
not  clear,  you  could  not  determine  liability  from  the  regulations  as 
he  asserted,  and  in  fact  his  opinion  was  found  to  be  hundreds  of 
times  more  hazardous  than  the  waste  constituents  in  our  emulsion. 

We  were  the  first  perhaps  to  trace  a  trial  judge's  household  gar- 
bage and  appellate  court's  office  waste,  EPA  Region  II  office  trash, 
and  Justice  Department  office  trash  to  a  site,  because  although 
none  of  those  were  parties  to  the  site,  although  all  of  those  were 
active  in  attempting  to  make  us  liable  at  the  site,  in  fact  their 
waste  was  far  more  hazardous  by  the  standards  that  they  were  ar- 
ticulating under  Superfund. 

We  also  spent  3  days  in  an  allocation  hearing  that  by  itself  was 
not  significant,  but  the  fact  that  both  we,  Cornell,  who  was  the 
other  side,  and  the  court  all  agreed  that  we  were  arguing  about 
material  that  had  no  relevance  to  the  problems  at  the  site  was  sig- 
nificant. In  fact,  the  court  said  in  its  opinion  that  we  spent  more 
time  arguing  about  whose  waste  was  more  nonhazardous  than 
whose  was  more  hazardous. 

Finally,  probably  the  most  significant  thing  we  accomplished  is, 
we  got  two  major  circuits  in  this  country  to  admit  that  under  the 
"plenty"  definition  of  hazardous  substance  in  Superfund,  every- 
thing in  the  universe  is  a  hazardous  substance  including  federally 
approved  drinking  water. 

Now,  what  have  these  lessons  taught  us?  They  taught  us,  one, 
that  in  order  to  impose  liability,  facts  are  irrelevant,  because  if  ev- 
erything in  the  universe  is  a  hazardous  substance,  we  don't  have 
to  concern  ourselves  with  the  facts  as  to  what  it  is.  It  also  taught 
us,  whether  or  not  our  material  had  any  relationship  to  the  prob- 
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lem,  it  was  irrelevant.  In  short,  causation  was  not  part  of  the  stat- 
ute. That  is  the  present  state  of  the  law  that  everyone  thinks  is  too 
expensive  and  too  slow,  and  yet  it  is  a  plaintiffs  lawyer  dream;  you 
have  nothing  to  prove. 

If  that  is  too  slow,  it  is  a  real  question  for  us  how  it  is  those  who 
argue  for  change  believe  that  making  the  system  and  the  legal 
standards  more  complex  by  adding  proportional  liability,  which  will 
introduce  causation  as  a  requirement,  is  going  to  make  it  faster 
and  is  going  to  make  it  simpler  and  is  going  to  make  it  less  expen- 
sive. In  our  view,  that  simply  doesn't  understand  the  reality  of 
what  happens  in  the  real  world. 

The  second  issue  is  the  concept  of  whether  there  is  in  fact  rough 
justice.  We  have  demonstrated  what  the  Third  Circuit  has  said  in 
our  cases.  There  are  many  who  would  argue  that  in  fact  they  have 
stepped  up  and  paid.  When  you  look  at  what  happens  in  reality  to 
those  who  stepped  up  and  paid,  they  do  it  not  because  they  are  pa- 
triotic, not  because  they  are  great  citizens,  but  because  the  present 
system  gives  them  an  enormous  ability  to  transfer  costs  from  those 
who  were  generally  least  responsible  and  generally  the  most  inno- 
cent and  generally  the  weakest,  and  force  those  costs  on  to  them. 

My  colleague,  I  know,  Mr.  Reilly,  who  will  testify,  has  been  in 
a  similar  site  as  ours  like  PAS.  I  can  tell  you  on  that  site  I  had 
25  percent  of  the  liability.  Our  waste  was  95  percent  water,  5  per- 
cent mineral  oil,  and  had  trace  metal  compounds  below  back- 
ground. 

I  didn't  settle  in  that  case,  but  Mr.  Reilly  and  his  company  did. 
Ask  him  what  percentage  he  had  and  what  the  contents  of  his 
waste  were. 

Thank  you. 

[The  prepared  statement  and  attachments  of  Lawrence  A. 
Salibra,  II  follow:] 

Prepared  Statement  of  Lawrence  A.  Salibra,  II,  Senior  Counsel,  Alcan 
Aluminum  Corporation 

significant  reform  of  superfund  requires  elimination  of  retroactive 
liability:  the  perspective  of  alcan  aluminum  corporation 

A.  Alcancorp's  perspective 

I  am  Lawrence  A.  Salibra,  II,  Senior  Counsel  for  Alcan  Aluminum  Corporation 
'"Alcancorp"),  a  wholly-owned  subsidiary  of  Alcan  Aluminum  Limited,  an  integrated, 
international  producer  of  primary,  semi-fabricated  aluminum  products  and  fab- 
ricated aluminum  products.  I  am  pleased  to  appear  today  on  behalf  of  Superfund 
Reform  '95  (SR  '95),  a  broad  based  coalition  of  more  than  500  large  and  small  busi- 
nesses, trade  associations,  local  governments,  insurance  companies,  concerned  citi- 
zens and  environmental  professionals,  all  of  whom  are  committed  to  bringing  about 
a  comprehensive  restructuring  of  the  current  Superfund  law  in  this  Congress. 

AJcancorp  operates  facilities  in  the  United  States  that  produce  primary,  semi-fab- 
ricated and  fabricated  products.  As  a  result  of  these  operations,  as  well  as  the  prior 
ownership  of  other  facilities,  businesses  and  the  acquisition  of  real  estate, 
Alcancorp,  like  other  major  companies,  has  been  exposed  to  substantial  Superfund 
liability  and  has  been  actively  involved  with  Superfund  since  its  inception. 

Unlike  many  other  companies,  Alcancorp  has  had  two  experiences  in  particular 
that  give  it  a  unique  perspective.  First,  AJcancorp  was  one  of  the  target  defendants 
in  United  States  v.  Stnngfellow,  Case  No.  83-2501  JMI  (Mx),  United  States  District 
Court,  Central  District  of  California.  The  Stnngfellow  litigation  is  now  moving  into 
its  second  decade  and  provides  an  excellent  illustration  as  to  why  the  premises  of 
those  who  would  retain  retroactive  liabilitv  or  merely  attempt  a  quick  fix  of 
Superfund  are  ill-conceived. 
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Second,  Alcancorp  has  been  involved  in  continuing  litigation  challenging  the  de- 
structive effects  of  joint  and  several  liability  and  other  objectionable  characteristics 
of  the  retroactive  liability  scheme  of  Superfund  in  a  series  of  hallmark  cases  entitled 
United  States  v.  Alcan  Aluminum  Corp.,  964  F.2d  252  (3d  Cir.  1992)  and  United 
States  v.  Alcan  Aluminum  Corp.,  990  F.2d  711  (2d  cir.  1993),  which  involve  efforts 
by  the  United  States  to  designate  everything  in  the  universe  as  a  hazardous  sub- 
stance. Through  these  cases  Alcancorp  has  come  to  understand  that  the  fundamen- 
tal problems  of  Superfund;  that  is,  (a)  the  incredibly  slow  pace  of  resolving  financial 
obligations  and  addressing  remediation,  (b)  the  high  transaction  costs,  usually  in 
legal  fees,  and  (c)  the  strong  incentives  in  the  process  to  impose  a  disproportionate 
amount  of  liability  on  the  most  innocent  parties,  are  created  by  the  retroactive  li- 
ability scheme  and  cannot  be  remedied  by  'tinkering"  with  that  scheme.  Fundamen- 
tal reform  of  Superfund  will  only  occur  if  retroactive  liability  is  eliminated. 

B.  The  Civil  Liability  System  is  designed  to  only  impose  liability  if  there  is  fault  and 

causation.  Superfund  imposes  liability  regardless  of  fault  or  causation 
Civil  liability  was  designed  to  impose  liability  in  situations  where  certain  activity, 
generally  recognized  as  culpable  or  obviously  very  risky,  have  caused  harm.  In 
Superfund,  liability  can  be  triggered  for  activity  as  innocuous  as  the  disposal  of  fed- 
erally-approved drinking  water  or  milk,  and  a  party  can  be  held  liable  for  the  entire 
remediation  even  if  the  party  had  no  relationship  to  the  problem.  This  is  well  illus- 
trated by  the  comments  of  the  Third  Circuit  Court  of  Appeals  who  accepted  the  ar- 
gument of  the  United  States  that  milk  and  drinking  water  trigger  Superfund  liabil- 
ity: 

Judge  Debevoise:  So  if  it  is  and  according  to  the  record  we  see  it  is,  milk 
triggers  the  statute  and  whatever  milk  went  into  the  borehole,  has  to  con- 
tribute to  the  clean-up. 

Justice  Department  lawyer:  Well,  that  gets  into  other  aspects,  but  as  far 
as  the  definition  of  hazardous  substances,  Congress,  yes,  has  made  that  de- 
termination that  if  something  is  listed  and  is  present,  in  the  substance,  that 
could  be  a  hazardous  substance. 
Oral  argument  in  United  States  v.  Alcan  Aluminum  Corp.,  964  F.2d  252  (3d  Cir. 
1992)  (from  unofficial  transcript). 

As  a  result  of  this  reasoning,  the  Third  Circuit  recognized  that  everything  in  the 
universe  was  a  hazardous  substance  under  Superfund: 

As  Alcan  asserts,  this  definition  of  "hazardous  substances"  effectively  ren- 
ders everything  in  the  universe  hazardous  including  for  example,  federally 
approved  drinking  water. 
United  States  v.  Alcan  Aluminum  Corp.,  964  F.2d  at  267. 

C.  The  conclusion  that  everything  in  the  universe  is  a  hazardous  substance  is  not 

a  bizarre  legal  conclusion  but  is  required  by  a  retroactive  liability  system  where 
information  on  disposal  practices  is  scarce  or  non  existent  and  establishing  cau- 
sation, i.e.,  the  evaluation  of  complex  chemical  impact  on  costs  of  remediation, 
is  time  consuming,  costly  and  slow 
The  civil  justice  system  is  designed  to  impose  liability  when  the  facts  demonstrate 
that  a  party  acted  negligently  or  in  a  very  risky  manner,  and  that  as  a  consequence 
of  that  conduct,  harm  resulted.  To  the  extent  that  the  facts  permit,  the  liability  of 
a  party  is  determined  based  on  the  amount  of  harm  caused.  If  the  harm  or  injury 
was  indivisible,  the  plaintiff  might  be  relieved  of  the  burden  of  having  to  show  the 
divisible  harm,  but  that  issue  would  be  subsequently  litigated  between  the  joint 
tortfeasors.  If  the  facts  are  unavailable  or  the  cost  of  evaluating  the  divisible  harm 
is  so  expensive  and  time  consuming  that  no  one  will  realistically  bear  the  costs, 
then  two  options  are  possible.1  First,  the  court  will  simply  not  impose  liability.  The 
second  alternative  is  for  the  court  to  ignore  the  facts  and  disregard  causation,  that 
is,  any  relationship  between  the  disposal  and  harm,  and  simply  impose  liability.  In 
concluding  that  the  entire  universe  is  composed  of  hazardous  substances  and  by  im- 
posing joint  and  several  liability,  the  courts,  after  decades  of  litigation,  have  basi- 
cally concluded  that  in  order  to  force  the  system  into  imposing  liability  they  must 
ignore  the  facts  and  impose  liability  regardless  of  whether  a  particular  disposal 
caused  any  harm. 

This  is  the  fundamental  conundrum  of  the  Proponents  of  Superfund  Reform  who 
advocate  "tinkering"  with  the  Superfund  liability  scheme.  They  do  not  understand 
that  forcing  the  courts  to  proportional  liability  schemes  or  installing  notions  of  de 


'Attached  is  a  letter  to  Richard  Frandsen  in  which  it  is  illustrated  how  difficult  the  practical 
application  of  the  de  minimis  concept  is  even  when  the  fact  situations  are  known  and  simple 
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minimis  in  the  statute  compel  the  courts  to  act  on  facts  they  more  often  than  not 
do  not  have,  and  to  make  evaluations  as  to  causation  that  would  be  so  slow  and 
costly,  that  neither  the  courts  nor  society  are  realistically  prepared  to  bear. 

1.  Describing  the  universe  as  composed  entirely  of  hazardous  substances  is  simply 
the  court's  method  of  imposing  liability  without  facts. — If  our  civil  justice  system  im- 
posed liability  regardless  of  the  facts  everyone  would  be  offended.  However,  des- 
ignating the  universe  as  composed  exclusively  of  hazardous  substances  is  the  sub- 
stantive equivalent.  In  reaching  this  conclusion  after  a  decade  of  Superfund  litiga- 
tion and  the  SARA  amendments,  the  courts  have  sent  a  strong  message  that  notions 
of  reforming  Superfund  by  limiting  them  to  imposing  liability  only  when  they  have 
the  facts  to  support  that  liability  is  doomed. 

2.  Imposing  joint  and  several  liability  is  simply  the  court's  method  of  saying  that 
evaluating  relative  causation  is  too  slow  and  costly.2  Evaluating  the  relative  cause 
of  various  response  costs  is  not  impossible  but  it  is  very  slow,  costly  and  time  con- 
suming. There  are  numerous  factors  that  can  be  used  in  evaluating  relative  impact 
on  response  costs.  A  few  of  those  factors  are  relative  toxicity,  geographic  divisibility, 
differential  remediation  techniques  and  variable  pathways  to  exposure  to  name  a 
few.  Singularly,  or  in  some  combination  of  one  or  more,  these  factors  can  give  a  wide 
range  of  answers  concerning  relative  contribution  to  response  costs. 

a.  Toxicity. — The  Eighth  Circuit  Court  of  Appeals  in  Control  Data  Corp.  v. 
S.C.S.C.  Corp.  1995  U.S.  App.  LEXIS  10285  (1994),  has  recently  acknowledged  that 
toxicity  can  be  a  legitimate  basis  for  assigning  proportional  liability  instead  of  vol- 
ume. The  problem  is  that  toxicity  is  not  a  simple  concept.  There  are  different  meas- 
ures for  toxicity.  In  addition,  toxicity  is  a  relative  concept.  Some  materials  are  toxic 
in  certain  forms,  yet  harmless  or  beneficial  in  other  forms.  The  stability  of  com- 
pounds could  effect  the  relative  toxicity  as  well  the  quantity  of  the  material. 

Two  other  factors  that  may  be  considered  in  evaluating  relative  toxicity  are  path- 
ways to  exposure  and  synergy.  Both  concepts  are  only  beginning  to  be  understood 
by  the  courts.  The  pathways  concept  determines  whether  there  is  a  means  by  which 
a  toxic  material  can  move  to  a  location  where  it  can  cause  harm.  The  notion  of  syn- 
ergy is  a  more  troubling  concept  since  it  applies  to  everything  given  the  right  cir- 
cumstances, and  involves  the  ability  of  two  innocuous  materials  reacting  to  form  a 
hazardous  material  or  vise  versa.  For  example,  if  the  elements  forming  water  are 
disdociated,  their  recombination  to  form  water  could  be  quite  explosive. 

b.  Geographic  divisibility. — At  least  one  district  court  has  acknowledged  that  cost 
can  be  apportioned  by  location  of  distinct  waste  plums.  However,  there  are  other 
equally  viable  concepts.  For  example,  geographic  divisibility  by  date  of  disposal  in 
one  plum  is  a  scientifically  credible  concept.  This  can  be  an  important  factor  where 
the  material  moves  rapidly  in  the  environment.  The  other  possibility  is  a  variation 
in  transport  rates  between  materials.  One  material  could  move  more  slowly  than 
the  other.  Speeds  of  different  materials  could  be  combined  with  different  times  of 
disposal  to  create  quite  a  complex  set  of  facts  for  geographical  divisibility. 

c.  Differential  costs  of  remediation. — Tl  Differential  costs  of  remediation  has  been 
recognized  by  at  least  one  court  as  a  legitimate  means  of  allocation.  It  makes  good 
scientific  sense  in  many  applications.  For  example,  the  treatment  process  for  metal 
is  quite  distinct  from  that  for  TCE.  In  other  situations  the  line  is  not  so  bright. 

D.  Imposing  proportional  liability  by  eliminating  joint  and  several  liability  and  re- 
quiring the  courts  to  establish  causation  as  a  predicate  to  entering  a  judgment 
would  slow  the  system  beyond  present  day  levels  and  increase  costs  dramatically 
Stringfellow  presents  an  excellent  case  study  as  to  the  likely  consequences  of  at- 
tempting to  reform  Superfund  by  "tinkering"  with  the  current  liability  scheme.  With 
joint  and  several  liability  and  no  causation  as  a  prerequisite  for  liability,  the  case 
is  well  into  its  second  decade  of  litigation.  There  has  been  no  final  allocation  of  com- 
parative responsibility  among  the  few  large  volume  generators  who  were  sued  by 
the  United  States.  Moreover,  a  proposal  to  settle  out  the  smaller  volume  generators 
for  a  large  premium  based  on  relative  volume  failed  because,  to  the  extent  that  their 
waste  streams  could  be  identified,  some  appeared  thousands  of  times  more  toxic 
than  others.  This  result  in  Stringfellow  does  not  bode  well  for  those  who  advocate 
de  minimis  concepts  as  the  great  panacea  of  Superfund  Reform. 


One  of  the  most  enlightening  facts  of  the  judicial  construction  of  the  present  statute  is  the 
conclusion  of  the  court's  that  joint  and  several  liability  should  be  in  the  liability  scheme  notwith- 
standing the  legislative  history  which  showed  it  had  been  included  in  earlier  proposals  and  did 
not  make  it  into  the  final  bill,  and  the  courts  conclusion  that  the  requirement  of  causation  a 
prerequisite  to  liability  is  not  in  the  liability  even  through  causation  is  part  of  the  statutory 
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Although  no  two  Superfund  sites  are  exactly  the  same,  Stringfellow  has  similar 
characteristics  to  many  sites.  There  are  hundreds  of  generators,  many  with  numer- 
ous waste  streams.  In  many  cases  the  waste  description  is  no  more  informative  than 
"industrial  waste"  and  tracking  down  former  employees  to  define  the  nature  of  the 
processes  including  details  of  the  input  and  output  materials  to  recharacterize  the 
waste  streams  is  a  tedious,  expensive  and  slow  process. 

If  the  government  was  forced  by  a  reformed  system  to  make  its  proof  on  propor- 
tional liability  and  causation,  the  most  likely  outcome  would  be  that  it  would  fail. 
The  remediation  efforts  would  slow.  The  litigation  costs  of  everyone  would  increase, 
and  Superfund  would  ultimately  pay  the  lion  s  share  anyway. 

E.  Advocates  of  a  continuation  of  liability  and  tinkering  are  benefiting  at  the  cost 

of  the  least  culpable  and  most  defenseless 
Advocates  of  the  continuation  of  a  retroactive  liability  scheme  or  a  modified  retro- 
active liability  scheme  often  cite  the  settlements  that  have  occurred  and  their  par- 
ticipation in  those  settlements  as  examples  of  how  the  system  can  work.  They  also 
attempt  to  characterize  their  participation  in  those  settlements  as  motivated  by 
some  deep  sense  of  patriotism,  while  characterizing  those  who  litigate  the  many  le- 
gitimate issues  in  this  scheme  as  recalcitrant.3  The  Third  Circuit  in  United  States 
v.  Alcan  Aluminum  Corp.,  964  F.2d  252  (3d  Cir.  1992)  described  in  no  uncertain 
terms  that  much  of  what  was  occurring  in  these  settlements  was  nothing  short  of 
extortion,  where  parties  whose  waste  had  little  or  no  impact  on  the  need  for  remedi- 
ation could  be  strong-armed  into  settling  for  a  disproportionately  high  share  of  the 
liability  or  face  even  more  exorbitant  liability  of  they  were  left  out  of  a  settlement. 
The  Court  went  on  to  note  that  the  SARA  amendments,  in  particular  the  contribu- 
tion protection  provision  which  had  been  advocated  by  the  EPA  as  its  keystone  to 
reform,  aggravated  the  plight  of  the  most  innocent  and  defenseless.  Marketed  as  a 
means  to  speed  settlements,  the  provision  had  come  to  be  used  to  insulate  those  who 
were  able  to  shift  a  large  portion  of  their  share  on  others  from  retribution4: 

In  our  view,  the  logical  consequence  of  delaying  the  apportionment  deter- 
mination may  well  be  drastic,  for  it  seems  clear  that  a  defendant  could  eas- 
ily be  strong-armed  into  settling  where  other  defendants  have  settled  in 
order  to  avoid  being  held  liable  for  the  remainder  of  the  responses  costs. 
Indeed,  in  this  case  the  court  determined  that  Alcan,  one  of  20  defendants, 
was  liable  for  $473,790.18  in  response  costs,  although  the  total  response 
costs  amount  to  $1,302,290.18.  Thus,  although  Alcan  comprised  only  59c  of 
the  defendant  pool,  it  was  required  by  the  court  to  absorb  over  36^  of  the 
costs.  Furthermore,  Alcan's  share  of  the  liability  seems  to  be  disproportion- 
ate on  a  volume  basis  as  well.  We  also  point  out  that  contribution  will  prob- 
ably not  be  available  from  a  settling  defendant  in  an  action  by  the  United 
States.  42  U.S.C.  Sec.  9613(F)(2). 
United  States  v.  Alcan.  964  F.2d  at  270. 

F.  Conclusion 

Superfund  is  slow,  costly  and  unfair  because  imposing  liability  by  means  of  a  civil 
liability  system  instead  of  a  tax  is  slow  and  costly.  This  condition  is  exacerbated 
where  the  facts  which  must  be  the  basis  for  liability  are  vague,  costly  and  slow  to 
develop  or  simply  non-existent.  Efforts  to  speed  up  the  system  have  had  marginal 
benefits  while  making  the  system  more  costly  ana  much  more  unfair.  This  results 
because  all  of  the  elements  of  a  civil  liability  system  are  interrelated.  Lower  the  li- 
ability standard  so  the  government  prevails  more  quickly  and  less  costly,  and  the 
lower  liability  standard  results  in  third  and  fourth  party  actions,  such  as  the  Lud- 


3  Often,  parties  who  have  benefited  from  the  extortion  capability  of  the  present  settlement 
process  will  not  attack  the  elimination  of  retroactive  liability  directly.  Instead,  they  will  make 
an  indirect  attack,  claiming  that  they  support  the  elimination  of  retroactive  liability,  provided 
that  they  are  reimbursed  for  the  altruistic  attitude  toward  settlement.  Their  hope  is  that  the 
cost  of  such  reimbursement  will  kill  real  reform.  You  will  note  that  they  never  talk  about  reim- 
bursing the  victims  that  they  forced  to  settle  for  a  share  of  their  liability. 

4 The  present  retroactive  liability  scheme  has  created  even  more  egregious  and  unfair  results 
that  simply  shift  disproportionate  costs  to  the  most  innocent.  It  has  created  an  environment 
where  the  most  guilty  can  become  the  plaintiff  and  sue  the  innocent.  This  was  illustrated  in 
Stringfellow,  where  the  State  of  California  was  a  co-plaintiff.  Under  the  Superfund  liability 
scheme  it  obtained  all  of  the  costs  of  remediation  from  totally  innocent  and  law  abiding  compa- 
nies who  fully  complied  with  the  law  in  their  disposal  practices.  These  defendants  subsequently 
counter-sued  the  State  on  the  grounds  that  it  was  at  fault  for  the  problems  at  the  Site.  Recently, 
the  Federal  district  court  held  that  under  the  common  law  theory  of  fault  the  State  was,  in  fact, 
lOO^c  liable  for  the  problems  at  the  Site.  It  had  negligently  conducted  a  geological  evaluation 
of  the  site  prior  to  permitting  its  operation  and  it  failed  to  remedy  leaking  it  knew  was  occurring 
after  it  succeeded  to  ownership  of  the  Site  in  ihe  late  1970s 
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low  case  in  Utica,  New  York  where  virtually  the  whole  city,  including  butchers,  fab- 
ric stores  and  even  individuals  are  more  likely  to  get  sued.  All  the  speed  and  sav- 
ings to  society  touted  in  the  government's  cases  are  lost  three-fold  in  the  satellite 
litigation. 

Serious  reform  of  Superfund  must  include  the  elimination  of  retroactive  liability 
as  its  keystone  or  it  is  doomed  to  failure. 


Alcan  Aluminum  Corporation, 

November  3,  1993. 

Richard  Frandsen,  Esquire 

Counsel,  Committee  on  Energy  &  Commerce 

Washington,  DC 

Dear  Dick:  I  am  writing  you  to  express  a  deep  concern  that  policy  decisions  are 
being  formulated  about  altering  the  Superfund  law  that  pay  scant  attention  to  the 
lessons  learned  from  the  Alcan  experience  under  the  current  law.  You  may  feel  a 
meeting  at  this  point  is  not  timely,  but  a  recent  letter  by  Congressman  Dingell  and 
others  concerning  Treasury's  Superfund  proposal  has  me  very  worried  that  if  we  do 
not  get  together  shortly,  it  will  be  impossible  to  secure  the  support  of  Chairman 
Dingell  for  reform  measures  that  genuinely  will  result  in  quicker  and  better  clean- 
up at  Superfund  sites. 

Dick,  the  system  is  broken  in  a  very  fundamental  way.  Although  Congressman 
Dingell's  cost  concerns  are  certainly  legitimate,  they  should  not  preclude  a  com- 
prehensive review  of  the  liability  scheme.  Recently,  the  Stringfellow  defense  group 
celebrated  the  10th  anniversary  of  the  Stringfellow  litigation.  It  would  be  most  un- 
fortunate if  we  were  discussing  the  same  issues  just  before  the  20th  anniversary  of 
the  Stringfellow  litigation. 

It  is  nonsensical  for  EPA  to  hold  anyone  liable  for  the  presence  of  metals  in  their 
waste  even  when  the  actual  concentrations,  as  defined  by  EPA  standards,  were  com- 
pletely safe.  Indeed,  they  were  below  background  levels.  The  problem  is  clear — when 
one  tries  to  assign  liability  in  a  complex  chemical  and  historical  environment,  the 
transaction  costs  (legal-consultant  fees)  get  so  high  that  they  bring  the  process  to 
an  utter  standstill  and  do  not  justify  the  cost  by  any  significant  return.  The  two 
potential  benefits  from  directly  assigning  liability  for  the  problem  are  (a)  to  punish 
someone  for  causing  the  problem,  and  (b)  to  discourage  future  improper  conduct.  In 
the  vast  majority  of  Superfund  cases  these  objectives  are  never  anywhere  near 
achieved,  and  are  virtually  irrelevant  to  how  real  liability  is  assigned.  The  aim  of 
"punishment"  is  usually  not  justified  from  the  history  at  the  site,  since  these  sites 
were  state  or  federally  regulated  sites,  and  state-of-art  at  the  time.  If  there  was  bad 
conduct,  the  government  was  almost  always  the  bad  actor:  Stringfellow  (state  eval- 
uation of  site  appropriateness  flawed).  PAS  'state  supervision  of  licensee  flawed). 
New  York  v.  Exxon  (city  official  bribed  by  state  licensed  operator  to  make  illegal  dis- 
posals). 

Regulating  future  conduct  is  also  a  pointless  objective.  The  public  and  the  media 
seem  to  associate  the  "polluters  pay"  scheme  in  Superfund  with  illegal  midnight 
dumpers  rather  than  the  reality — a  reputable  person  or  company  complying  with 
the  details  of  the  law  and,  therefore,  leaving  a  paper  trail  that  allows  it  or  him  (like 
Mr.  Blackstone  and  his  septic  tank  waste)  to  become  a  PRP.  These  same  law-abid- 
ing citizens  now  comply  with  the  detailed  requirements  of  RCRA  as  they  complied 
with  the  law  in  the  past,  so  creating  incentives  for  future  conduct  appears  unwar- 
ranted. 

Polluters  pay  is  very  costly  and  pointless.  It  brings  the  system  to  an  effective  halt 
if  you  are  really  serious  about  implementing  it  correctly. 

Faced  with  costly,  time  consuming  and  an  impractical  scheme,  the  EPA  had  to 
get  around  polluters  pay  to  make  the  system  move  at  all.  Hence,  joint  and  several 
liability  is  the  creation  of  the  polluters  pay  reality.  It  is  a  bludgeon  to  move  the  sys- 
tem. However,  Alcan  I  (United  States  v.  Alcan,  964  F.2d  252  (3rd  Cir.  1992),  Alcan 
II  (United  States  v.  Alcan),  990  F.2d  711  (2nd  Cir.  1993)  and  its  progeny  are  going 
to  defeat  joint  and  several  even  as  it  now  "appears"  to  exist.  As  we  do,  costs  will 
further  increase  and  cleaned  sites  will  decrease.  Those  who  believe  that  you  can 
"fix"  polluters  pay  without  fundamentally  changing  the  liability  scheme  do  not  un- 
derstand this  interrelationship. 

Simply  put,  the  EPA  had  to  argue  to  keep  reducing  the  standards  for  liability  be- 
yond anything  justified  by  science  to  get  the  system  to  move  at  all.  Giving  the  EPA 
anything  short  of  the  absolute  right  to  impose  liability  as  they  choose  would  be  un- 
acceptable because  it  would  inevitably  shut  the  system  down.  When  you  read  the 
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opinions  in  Alcan  I  and  Alcan  II,  you  get  the  sense  that  the  courts  are  struggling 
against  antithetical  objectives. 

So  what's  wrong  when  you  start  reducing  standards  of  liability?  Well,  it  certainly 
speeds  things  up  for  the  EPA  in  the  short  run,  but  suddenly  reality  intervenes  again 
and  you  get  three  disturbing  consequences.  First,  the  liability  scheme  propels  you 
toward  the  absurd  so  fast  the  courts  are  forced  to  stop  it  and  costs  start  going  up 
anyway — they  just  call  causation  a  new  name  ("divisibility")  and  make  believe  they 
really  did  something  new.  Second,  all  of  us  have  higher  costs  since  lower  liability 
standards  allow  you  to  sue  everyone.  Eventually,  judges  and  Congressmen  will  be 
PRPs.  Third,  we  look  back  at  our  polluters  pay  liability  scheme  and  discover  that 
as  the  liability  standards  were  attentuated  to  move  the  thing  along  it  transformed 
the  polluters  pay  scheme  into  a  polluters  subsidy  scheme,  wherein  the  worst  offend- 
ers often  pay  minimal  percentages  of  the  clean-up  costs — the  result  being  allocation 
is  largely  based  on  volume  and  not  its  content. 

"Fixes"  like  elimination  of  joint  and  several  or  de  minimus  settlement  options  are 
illusory.  Let  me  illustrate  this  by  the  following  example  relating  to  de  minimus  set- 
tlement notions.  Assume  the  following  set  of  facts  roughly  similar  to  Str  ins  fellow. 
There  is  a  site  that  is  acidic,  containing  some  mobile  metals  and  highly  mobile  TCE. 
Company  A  put  in  a  large  volume  of  metals.  Company  B  put  in  a  very  small  volume 
of  a  nighly  concentrated  acid.  Company  C  put  in  a  small  volume  by  comparison  to 
Company  A  of  TCE  and  Company  D  put  in  a  large  volume  of  dilute  sodium  hydrox- 
ide. Who  is  de  minimus?  If  you  use  volume  (which  is  usually  the  case),  it  is  Com- 
pany B  and  Company  C,  but  it  could  easily  be  argued  they  really  caused  the  prob- 
lems. Company  A's  metals  would  not  be  a  problem  because  without  Company  B's 
acid,  the  metals  would  not  be  mobile.  Company  C  caused  a  wholly  unique  problem 
involving  a  unique  remedy  geographically  distant  from  the  metals  problem.  What 
should  we  do  with  Company  D:  By  volume,  Company  D's  contribution  of  waste  is 
the  largest.  Sodium  hydroxide  is  clearly  hazardous.  However,  it  actually  reduced  the 
mobility  of  the  metals  since  it  neutralized  the  acid.  Company  A  and.  Company  B 
might  also  argue  that  they  are  de  minimus  with  respect  to  Company  C  and  company 
D  because  they  were  a  lesser  volume  than  Company  D  and  their  plume  is  quite 
small  as  compared  to  Company  C.  The  point  is  that  de  minimus  is  in  the  eye  of 
the  beholder,  suffers  from  the  same  practical  problems  that  the  definition  of  hazard- 
ous substance  did  in  Alcan  I  and  Alcan  II  (remember,  everything  in  the  universe 
is  a  hazardous  substance  after  the  Alcan  decisions)  and  is  an  illusory  fix.  Inside  the 
beltway  people  too  often  evaluate  concepts  with  little  regard  for  their  practical  ap- 
plication. 

You  cannot  really  fix  the  serious  problems  with  Superfund  without  changing  the 
liability  scheme.  Too  much  focus  is  on  who  pays  the  bill.  The  position  expressed  by 
Congressman  Dingell  and  others  are  legitimate,  but  as  a  beltway  insider  I  under- 
stand that  in  the  end  I  will  always  pay  the  bill,  so  my  concern  is  that  I  pay  as  little 
as  possible.  A  form  of  public  works  program  achieves  all  of  the  sought-after  objec- 
tives, except  the  one  of  not  calling  the  funding  mechanism  a  tax.  I  understand  that 
Congressman  Dingell  does  not  want  to  call  it  a  tax;  however,  if  a  more  informed 
electorate  understood  the  real  consequences,  understood  they  are  really  paying  enor- 
mous amounts  for  unproductive  lawyers'  fees  and  ten-year  dinner  celebrations  for 
Superfund  defense  groups,  they  would  gladly  recognize  the  common  sense,  economic 
sense  and  legal  sense  of  the  treasury  proposal. 

Superfund  reform  must  be  a  process  of  both  understanding  and  education.  If  the 
SARA  amendments  taught  us  anything,  it  is  that  we  just  spun  our  wheels.  I  look 
forward  to  meeting  with  you  and  discussing  this  issue  more  fully. 

Best  regards. 
Sincerely, 

Lawrence  A.  Salibra,  II, 

Senior  Counsel. 

Mr.  Oxley.  Thank  you,  Mr.  Salibra. 

Mr.  Reilly,  the  aforementioned  Mr.  Reilly. 

STATEMENT  OF  BERNARD  J.  REILLY 

Mr.  Reilly.  Good  afternoon,  Mr.  Chairman. 

My  name  is  Bernie  Reilly.  I  am  an  attorney  with  DuPont,  and 
I  have  been  deeply  involved  with  the  Superfund  program  from  the 
very  beginning. 

Mr.  Chairman,  time  is  running  out  for  Superfund.  The  program's 
source  of  funding  expires  at  the  end  of  this  year.  If  the  program 
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isn't  reformed  and  renewed  in  the  next  6  months,  it  may  come  to 
a  grinding  halt.  We  don't  want  that  to  happen,  Mr.  Chairman.  We 
want  to  see  the  program  restored  and  renewed.  We  want  to  breathe 
new  life  into  old  sites. 

To  us,  Mr.  Chairman,  there  are  several  potential  paths  to  reform 
the  current  liability  system.  One  it  is  acceptable  to  us.  It  is  repeal 
of  retroactive  liability.  A  second  is  fair  share  liability,  which  is  in 
the  bill  authored  by  Congressmen  Upton  and  Boucher.  There  may 
be  a  third  option  that  is  a  combination  of  the  key  elements  of  both 
of  those.  We  think  there  is  more  than  one  right  answer,  Mr.  Chair- 
man, and  more  than  one  question  to  ask:  Which  plan  is  the  fairest 
to  the  most  stakeholders?  Which  plan  goes  the  farthest  to  right 
what  is  wrong  with  the  current  system  without  creating  new  prob- 
lems? And  which  plan  can  be  enacted  before  Superfund  expires  in 
September. 

We  think  that  a  fair  and  honest  retroactive  liability  fee  repeal 
plan  must  contain  the  following  elements.  First,  it  must  have 
enough  funding  to  prevent  any  slowdown  in  the  pace  of  cleanups. 
We  cannot  support  any  plan  that  eviscerates  the  program.  We 
think  it  will  cost  in  the  range  of  $2.5  billion  a  year  to  adequately 
fund  the  Superfund  program  under  retroactive  repeal,  and  that  in- 
cludes substantial  savings  from  selection  and  administrative  re- 
forms. That  is  $1  billion  more  than  Congress  now  appropriates  for 
the  program. 

Next,  it  will  make  December  11,  1980,  the  cutoff  date  from  being 
excused  for  past  liability.  Some  groups  have  proposed  a  cutoff  date 
of  December  31,  1986,  5  years  after  Superfund  became  the  law  of 
the  land.  However,  eliminating  liability  for  post- 1980  conduct 
would  amount  to  prospective  liability  repeal.  Then  it  will  treat  all 
pre- 1980  activity  equally. 

If  it  is  unfair  to  hold  parties  responsible  for  actions  legal  before 
1980,  then  it  shouldn't  matter  whether  it  is  a  single-party  site  or 
a  huge  landfill.  And,  next,  we  should  reimburse  parties,  we  should 
reimburse  responsible  companies  who  have  already  paid  to  clean 
up  old  sites.  One  party  should  not  be  penalized  for  doing  the  right 
thing  while  others  avoid  paying,  and  then  to  ask  that  party  to  con- 
tinue to  pay  taxes  to  bail  out  of  the  others  only  worsens  the  injus- 
tice. 

Eliminating  retroactive  liability  is  worthwhile,  but  don't  be  mis- 
taken, it  won't  come  cheap.  We  think  it  would  take  a  large  source 
of  new  funding  to  make  it  work.  That  means  someone  will  have  to 
volunteer  to  pick  up  part  of  the  Superfund  tab.  Chairman  Archer 
says  he  will  oppose  any  new  tax  that  is  not  voluntary.  Some  indus- 
tries, like  ours,  are  already  shouldering  more  than  our  fair  share 
of  the  Superfund  tax  both  at  the  tax  burden  and  onsite  liability. 

We  will  continue  to  honor  our  obligations,  Mr.  Chairman,  but  we 
should  not  be  asked  to  keep  paying  for  other  people's  freight.  Last 
year  the  insurance  industry  volunteered  to  pay  $800  million  a  year 
into  a  fund  that  would  settle  insurance  claims  for  Superfund  clean- 
ups. That  offer  has  not  been  renewed  this  year  to  help  pay  for  ret- 
roactive repeal. 

Let's  look  at  this  fairly  and  honestly.  Repealing  retroactive  liabil- 
ity would  result  in  a  large  financial  windfall  for  the  insurers.  It 
would  absolve  them  from  their  contractual  liabilities  under  insur- 
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ance  policies  the  courts  have  said  do  indeed  include  Superfund  li- 
abilities. The  insurance  industry  ought  to  come  to  the  table  now  to 
discuss  what  they  will  voluntarily  contribute  to  ensure  that  repeal 
of  retroactive  liability  is  a  fair  and  workable  believe  solution. 

Failing  that,  Congress  should  consider  fair  share,  which  would  be 
a  mandatory  allocation  law  which  eliminates  the  laws  of  joint  and 
several  scheme  and  replaces  it  with  a  proportional  liability  stand- 
ard. We  think  that  plan,  offered  by  Congressmen  Upton  and  Bou- 
cher, more  than  meets  the  test  of  reform.  It  maintains  retroactive 
liability  but  by  eliminating  joint  and  several  liabilities  for  parties 
willing  to  accept  their  fair  share.  It  defuses  the  key  factors  which 
have  triggered  an  explosion  of  litigation  among  matters  at 
Superfund  sites. 

If  you  choose  to  adopt  a  fair  share  liability  plan,  we  would  like 
to  have  a  few  changes  made  to  the  Upton-Boucher  bill.  First,  we 
would  like  to  have  mandatory  allocations  to  sites  that  reach  back 
to  records  of  decision  issued  after  October  1986.  Next,  we  would 
like  to  have  the  trust  fund  pay  for  the  entire  orphan  share  that  is 
assigned  by  the  private  allocator.  We  estimate  that  the  price  tag 
to  the  fund  for  this  expanded  fair  share  would  be  about  $1.8  billion 
a  year.  And  finally,  of  course,  CMA  is  flexible.  We  would  be  willing 
to  support  a  hybrid  of  retroactive  liability  repeal  and  fair  share. 

In  conclusion,  we  are  entering  into  a  critical  6-month  period  for 
Superfund.  We  can  complete  a  plan  that  reforms  and  reauthorizes 
the  program  that  puts  Superfund  on  the  right  track  or  stand  by 
and  watch  it  self-destruct.  Leaving  Superfund  in  the  lurch  serves 
no  one's  best  interests.  We  must  salvage  this  problem  this  year.  To 
that  end,  CMA  wants  to  work  with  you  and  the  other  stakeholders 
to  make  Superfund  a  reality. 

[The  prepared  statement  of  Bernard  J.  Reilly  follows:] 

Prepared  Statement  of  Bernard  J.  Reilly  on  Behalf  of  the  Chemical 
Manufacturers  Association 

i.  introduction 

The  Chemical  Manufacturers  Association  (CMA)  commends  the  Subcommittee  for 
holding  these  hearings  on  Superfund  liability  reform  as  part  of  the  vital  process  of 
Superfund  reauthorization.  We  are  submitting  this  written  statement  for  the  record 
of  the  June  22  hearing.  We  will  supplement  this  statement  with  oral  testimony  to 
be  delivered  at  the  hearing. 

CMA  is  a  nonprofit  trade  association  whose  member  companies  represent  more 
than  90  percent  of  the  productive  capacity  for  basic  industrial  chemicals  in  the  Unit- 
ed States.  Today,  the  manufacturers  of  chemicals  and  allied  products  provide  ap- 
proximately 1.1  million  jobs  for  American  workers;  are  the  number  one  R&D  indus- 
try in  the  United  States,  investing  nearly  $18  billion  per  year;  and  are  the  leading 
U.S.  exporters  with  total  exports  in  1994  of  approximately  $52  billion  and  a  net  sur- 
plus of  almost  $19  billion. 

CMA  and  its  member  companies  have  been  heavily  involved  in  the  Superfund  pro- 
gram since  its  inception  in  1980.  We  have  been  out  front  at  sites  trying  to  make 
Superfund  work  like  we  and  the  public  want.  Our  members  have  devoted  a  tremen- 
dous amount  of  time,  effort,  and  money  in  this  effort.  We  believe  we  have  a  broad 
range  of  experience  with  the  program  that  is  second  to  none. 

Unfortunately,  our  experience  has  confirmed  what  we  suspected  from  the  begin- 
ning— that  Superfund  is  inherently  flawed.  As  CMA  has  consistently  pointed  out — 
even  when  most  were  not  yet  focusing  on  Superfund  reform — the  law's  many  prob- 
lems must  be  fixed  if  the  program  is  ever  to  be  a  success.  CMA's  President  Fred 
Webber  summed  it  up  recently  when  he  stated:  "A  program  as  badly  flawed  as 
Superfund  is  today  cannot  continue."  But  instead  of  just  sitting  back  and  criticizing 
the  program,  CMA  has  been  at  the  forefront  of  efforts  to  create  new  remedy  selec- 
tion and  liability  processes  that  will  work  in  the  real  world. 
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CMA  is  firmly  committed  to  achieving  dramatic  reform  of  Superfund— including 
remedy  selection  and  liability  reform— in  1995.  As  part  of  remedy  selection  reform, 
the  existing  procedures  for  involving  the  public  in  the  remediation  process  must  also 
be  reevaluated  and  enhanced. 

We  cannot  overemphasize  that  Congress  needs  to  reform  the  law  now.  Every 
month  that  goes  by  without  reauthorization  means  more  flawed  remedy  decisions, 
more  litigation  resulting  from  an  inequitable  liability  scheme,  more  controversy  be- 
tween the  public  and  EPA,  and  more  wasteful  spending  by  both  the  government  and 
private  parties — all  of  which  detracts  from  the  effective  and  swift  remediation  of 
hazardous  waste  sites.  Proper  reform  will  result  in  greater  progress  toward  the  pro- 
gram's primary  objective:  speedy  cleanup  of  sites  in  a  manner  that  protects  human 
health  and  the  environment  at  a  reasonable  cost. 

Even  though  today's  hearing  relates  to  liability  issues,  we  would  be  remiss  not 
to  emphasize  that  remedy  selection  remains  the  primary  key  to  truly  significant  re- 
form. Although  changing  the  liability  standard  is  very  important,  the  majority  of  the 
dollar  savings  that  can  be  realized  from  any  Superfund  reauthorization  are  in  the 
area  of  remedy  selection.  In  fact,  it  is  these  critical  savings  that  will  help  fund  any 
reform  of  the  liability  system. 

Ultimately,  continuing  disagreements  over  the  best  way  to  change  Superfund's  ex- 
isting liability  standard  may  be  the  single  greatest  obstacle  standing  in  the  way  of 
quick,  comprehensive  reform.  CMA  believes  reform  of  the  law's  liability  standard 
can  be  achieved  in  several  different  ways:  there  is  no  one  "right"  approach.  We  could 
support  several  different  approaches — including  the  elimination  of  retroactive  liabil- 
ity, the  elimination  of  joint  and  several  liability,  or  a  "hybrid"  concept — depending 
on  how  they  are  structured  and  financed.  The  key  is  to  examine  each  of  these  pro- 
posals honestly;  develop  one  that  will  work,  is  the  most  fair  to  the  most  people,  and 
that  can  be  enacted;  and  then  move  on  with  reauthorizing  the  program  before 
Superfund's  taxes  expire  in  December. 

But  absent  dramatic,  comprehensive  reform,  CMA  will  oppose  any  extension  of 
the  taxes.  It  makes  no  sense  to  continue  to  waste  hundreds  of  millions  of  dollars 
in  revenues  from  business  taxes  on  a  program  that  is  broken,  or  to  continue  to 
watch  a  significant  amount  of  monies  from  our  Superfund  taxes — nearly  $600  mil- 
lion this  fiscal  year  alone — siphoned  off  for  deficit  reduction  or  to  offset  expenditures 
in  other  programs. 

Last  year,  CMA  was  front  and  center  in  the  legislative  arena,  trying  to  reform 
Superfund.  Last  year's  deliberations  were  an  important  step  in  the  national  debate 
over  Superfund.  They  produced  a  bill  that  would  have  significantly  reformed  the 
program.  We  believe  we  can  do  even  more  this  year — but  only  if  we  get  on  with  the 
job  of  reauthorizing  Superfund  quickly  and  with  an  eye  towards  solutions  that  work 
in  the  real  world.  Time  is  growing  short.  CMA  remains  committed  to  working  with 
Congress,  including  the  Chairman  and  Members  of  this  Subcommittee,  and 
Superfund's  other  stakeholders  to  achieve  the  lasting  reform  that  everyone,  espe- 
cially the  public,  wants.  We  know  that  this  is  a  formidable  task.  But  working  to- 
gether we  believe  that  we  can  do  it — this  year. 

II.  THE  LIABILITY  PROGRAM 

As  we  said,  CMA  believes  reform  of  the  law's  liability  standard  can  be  achieved 
in  several  different  ways:  there  is  no  one  "right"  approach.  We  could  support  several 
different  approaches  depending  on  how  they  are  structured  and  financed.  Before 
moving  to  the  details  of  CMA's  proposal  for  reform,  a  short  review  of  the  problems 
inherent  in  Superfund's  existing  liability  standard  is  in  order.  In  particular,  the  cur- 
rent standard  is  fundamentally  flawed  in  at  least  five  significant  ways. 

First,  Superfund  unfairly  imposes  retroactive  liability  on  parties  whose  acts  or 
omissions  were  lawful  and  considered  proper  at  the  time  they  occurred.  In  fact,  in 
the  most  egregious  examples  of  the  application  of  retroactive  liability,  parties  were 
sometimes  actually  directed  by  state  or  municipal  agencies  to  dispose  of  wastes  in 
a  certain  manner  and  later  held  liable  under  Superfund  for  the  disposal! 

Second,  Superfund  unfairly  imposes  joint  and  several  liability  on  parties  without 
any  regard  to  what  they  actually  contributed  to  the  contamination  at  a  site.  Even 
if  the  contribution  was  small,  very  small,  or  almost  non-existent,  the  party  may  be 
he  d  liable  for  a  large  share,  or  even  all,  of  the  costs  of  remediation.  Then,  the  party 
1S  'e'1  to  sue  others— often  suppliers  and  customers— who  also  contributed. 

Third,  Superfund  unfairly  imposes  high  transaction  costs  on  parties  who  often 
struggle  for  years  to  resolve  their  liability  at  a  site. 

Fourth,  Superfund  unfairly  constricts  the  flow  of  investment  capital  by  making  it 
virtuollx  impossible  to  obtain  final  releases  from  liability.  It  is  customary  EPA  prac- 
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tice  to  impose  multiple  reopeners  based  on  future  events  on  parties  that  have  ex- 
pended huge  sums  to  remediate  sites  in  accordance  with  government  dictates. 

Fifth,  Superfund  unfairly  burdens  our  society  with  excessive  cleanup  costs  by  mak- 
ing it  too  easy  for  EPA  to  recoup  every  dollar  it  spends  from  only  a  few  corporate 
"deep  pockets"  at  site  after  site.  In  other  words,  EPA  has  no  incentive  to  rein-in 
cleanup  costs  when  the  Agency  simply  passes  the  bills  on  to  others. 

Reasonable  minds  may  differ  as  to  which  of  these  fundamental  flaws  is  "the 
worst,"  and  there  have  been  many  lively  debates  on  this  point  for  several  years  now. 
But  in  the  end,  the  debate  has  proven  a  distraction  from  the  real  challenge  of  devel- 
oping a  sound  reform  package  that  can  be  enacted  swiftly.  CMA  plans  to  focus  on 
solving  problems  not  on  debating  their  relative  ranking. 

III.  THE  LIABILITY  SOLUTION 

CMA  believes  that  dramatic  liability  reform  can  be  achieved  in  one  of  two  ways — 
or  through  some  "hybrid"  of  the  two.  The  first  approach  is  to  repeal  retroactive  li- 
ability for  activity  that  occurred  before  a  date  certain.  The  second  approach  is  to 
eliminate  joint  and  several  liability  for  parties  willing  to  pay  their  "fair  shares"  of 
cleanup  costs,  as  determined  by  a  private  allocator.  And  a  number  of  "hybrids"  could 
be  developed  that  would  combine  some  of  the  best  features  of  these  two  approaches. 
We  discuss  each  of  these  options  below. 

Repeal  of  Retroactive  Liability 

CMA  is  prepared  to  support  a  proposal  that  would  eliminate  retroactive  liability, 
subject  to  certain  key  conditions,  including  those  below.  Based  on  our  calculations, 
a  repeal  of  retroactive  liability  that  maintains  the  current  pace  of  cleanups  would 
require  in  the  range  of  $2.5  billion,  excluding  reimbursement  of  past  costs. 

•  The  cut-off  date  should  be  December  11,  1980,  the  date  of  enactment  of  the  origi- 

nal Superfund  law.  A  proposal  to  eliminate  retroactive  liability  should  do  just 
that — eliminate  retroactive  liability.  Some  groups  have  proposed  a  cut-off  date 
of  December  31,  1986 — five  years  after  Superfund  became  law  and  the  RCRA 
waste  manifest  system  was  put  in  place.  How  such  a  cut-off  date  squares  with 
a  proposal  to  eliminate  retroactive  liability — as  opposed  to  eliminating  any 
vestiges  of  insurance  industry  liability  for  contracts  they  issued  to  cover  envi- 
ronmental contamination — is  beyond  CMA's  understanding.  If  fairness  is  a  basic 
reason  for  eliminating  retroactive  liability,  then  the  new  system,  including  the 
cut-off  date,  should  be  the  fairest  one  possible  for  all,  not  just  for  some.  In  the 
case  of  the  cut-off  date,  the  fairest  one  is  the  date  of  enactment  of  Superfund. 

•  Parties,  for  whom  liability  is  eliminated  should  not  be  required  to  perform  site 

studies  or  cleanups  under  section  106  unilateral  administrative  orders.  If  a  party 
is  not  liable,  the  government  should  not  order  it  to  conduct  remediation  activity. 
The  idea  of  allowing  the  government  to  order  non-liable  parties  to  clean  up  sites 
came  out  of  the  last  Congress.  It  was  a  response  to  a  concern  that  Fund-lead 
cleanups  would  be  less  efficient  than  a  fair  share  system  in  which  PRPs  remedi- 
ate sites.  CMA  does  not  believe,  however,  that  simply  forcing  non-liable  PRPs 
to  clean  up  sites  would  make  retroactive  liability  repeal  as  efficient  as  fair  share 
liability.  In  a  fair  share-type  system,  the  parties  are  paying  out  of  their  own 
pockets  and  thus  need  to  control  costs.  In  any  Fund-lead  system,  the  private 
parties  would  be  acting  in  a  capacity  similar  to  contractors  under  the  current 
law.  They  would  be  burdened  with  the  inefficiencies  of  government  procurement 
rules,  they  would  be  reimbursed  for  their  expenses,  etc.  Thus,  the  incentives, 
and  the  ability,  to  control  costs  would  simply  not  be  there  in  the  same  way  they 
are  when  PRPs  clean  sites  and  pay  for  it  with  their  own  money.  CMA  believes 
Congress  should  simply  acknowledge  there  will  be  certain  unavoidable  ineffi- 
ciencies associated  with  retroactive  liability  repeal  and  try  to  address  those  inef- 
ficiencies head-on.  We  do  not  recommend  pursuing  approaches — like  giving  the 
government  106  order  authority  over  non-liable  parties — that  do  not  resolve  the 
problem  but  do  create  some  tremendous  unfairnesses. 

•  All  non-federal  retroactive  liability  associated  with  NPL  sites  should  be  eliminated. 

This  includes  non-federal  retroactive  liability  at  single-party  sites  (i.e.,  sites 
where  there  is  only  one  possible  PRP  and  no  orphan)  and  chain-of-title  sites  (i.e., 
sites  whose  only  PRPs  are  owners  and/or  operators).  If  Congress  chooses  to 
eliminate  retroactive  liability  for  multi-party  sites,  CMA  sees  no  legitimate  jus- 
tification for  carving-out  single-party  and  chain-of-title  sites  from  the  reform. 
The  pre- 1981  conduct  of  the  PRPs  at  these  sites  was  just  as  lawful  and  proper 
as  was  the  conduct  of  the  PRPs  at  multi-party  sites.  It  would  only  be  exacerbat- 
ing Superfund's  unfairness  to  eliminate  the  retroactive  liability  of  most  parties 
but  to  leave  certain  parties  liable. 
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•  PRPs  that  have  already  incurred  cleanup  costs  at  sites  where  their  liability  is  ret- 

roactive (and  would  now  be  eliminated)  should  be  reimbursed  or  otherwise  given 
credit  in  some  fashion  for  their  past  cleanup  expenditures.  Again,  this  is  a  mat- 
ter of  fairness.  And  economics.  Many  parties — including  many  CMA  member 
companies — have  been  at  the  forefront  trying  to  make  Superfund  work  for  15 
years.  They  have  recognized  their  legal  and  community  responsibilities  and 
have  already  spent  several  billion  dollars  in  on-ground  remediation  costs.  For 
the  government  to  turn  around  now  and  eliminate  retroactive  liability  without 
acknowledging  the  efforts  of  these  companies  would  be  the  height  of  unfairness. 
It  would  punish  the  responsible  companies  and  reward  the  recalcitrant  PRPs 
at  sites.  In  many  cases,  moreover,  these  recalcitrants  are  competitors  of  the 
companies  that  came  forward  and  paid.  Now,  the  companies  that  already  paid 
their  on-site  liabilities  would  have  their  tax  payments  used  to  eliminate  the  li- 
abilities of  their  competitors!  Such  an  outcome  would  not  be  in  keeping  with 
Congress'  goal  of  making  Superfund  fairer. 

Elimination  of  Joint  and  Several  Liability 

CMA  is  also  prepared  to  support  a  proposal  that  would  eliminate  joint  and  several 
liability  and  replace  it  with  an  expanded  "fair  share"  allocation  system.  Last  year's 
reauthorization  bill,  under  the  bold  leadership  of  Reps.  Upton  and  Boucher,  would 
have  resulted  in  dramatic  reform  of  the  current  standard  of  joint  and  several  liability 
and  to  establishment  of  a  fair  share  system.  This  year,  CMA  believes  we  should 
build  off  of  their  fine  work  and  add  some  important  new  components  to  fair  share, 
including  those  below.  Based  on  our  calculations,  we  believe  fair  share  liability  with 
these  changes  would  cost  in  the  range  of  $1.8. 

•  Mandatory  allocations  should  be  available  at  all  sites  where  EPA  selected  remedies 

or  removal  actions  after  October  17,  1986.  The  bill  last  Congress  included  a  cut- 
off date  of  February  4,  1994,  the  date  of  its  introduction.  A  more  appropriate 
cut  off  is  the  date  of  the  last  substantive  Superfund  reauthorization — October 
17,  1986 — when  the  Superfund  Amendments  and  Reauthorization  Act  was  en- 
acted. This  is  the  time  when  remediation  costs  started  to  spiral  out  of  control, 
when  EPA  began  applying  joint  and  several  liability  in  a  severe  manner,  and 
thus  when  fair  share  relief  becomes  especially  necessary. 

•  The  Trust  Fund  should  pay  for  the  entire  "orphan  share"  assigned  by  the  private 

allocator.  This  should  include  the  share  belonging  to  unknown  parties,  insolvent 
parties,  and  any  other  parties  whose  liability  is  limited  or  eliminated  by  Con- 
gress (e.g.,  generators  of  municipal  solid  waste,  de  minimis  generators,  etc.). 
Last  Congress,  shares  belonging  to  unknown  parties  were  divided  on  a  pro  rata 
basis  among  all  of  the  existing  PRPs,  including  the  Trust  Fund.  This  was  an 
artificial  change  in  the  accepted  definition  of  "orphan  share"  and  should  be 
abandoned  in  any  legislation  this  Congress. 

•  The  section  106  process  for  ordering  parties  to  remediate  sites  would  be  reformed 

to  require:  PRPs  performing  work  under  a  section  106  order  to  be  treated  basi- 
cally the  same  as  PRPs  performing  work  under  a  consent  decree;  a  stay  on  sec- 
tion 106  orders  during  the  pendency  of  the  allocation  process  except  where  EPA 
determines  that  an  emergency  exists;  any  post-allocation  section  106  orders  to 
include  PRPs  with  an  aggregate  share  of  more  than  50  percent  of  the  respon- 
sibility at  the  site. 

Possible  "Hybrid"  Approaches 

In  recent  weeks,  both  Republican  and  Democratic  staff  in  the  House  and  Senate 
have  solicited  ideas  from  CMA  regarding  "hybrid"  constructs  that  would  combine 
some  of  the  best  features  of  both  of  the  two  approaches  already  described.  One  such 
"hybrid"  could  eliminate  retroactive  liability  for  a  carefully  defined  subset  of  NPL 
sites,  such  as  municipal  co-disposal  sites,  with  fair  share  liability  governing  the  re- 
maining sites.  Another  "hybrid"  concept  could  utilize  an  allocation  system  with  sub- 
stantial discounts  for  parties  whose  conduct  was  not  proven  unlawful  at  the  time 
it  took  place.  Yet  other  "hybrids"  could  include,  first,  the  elimination  of  the  liability 
of  de  minimis  parties  and  payments  of  their  shares  by  the  Trust  Fund  and,  second, 
a  capping  of  retroactive  liability  repeal  at  a  certain  dollar  amount  so  that  any  ex- 
penditures either  above  or  below  that  amount — depending  on  the  approach  se- 
lected—would be  paid  by  PRPs  under  a  fair  share  system.  "Hybrids"  like  these  could 
be  adopted  singly  or  in  some  combination.  Because  of  the  Congressional  staff  re- 
quests, CMA  is  exploring  these  and  other  "hybrid"  constructs  further.  At  this  time, 
however,  we  should  emphasize  we  have  not  yet  fully  vetted  these  ideas  or  taken  a 
position  on  any  one  of  them. 
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Additional  Conditions 

Finally,  in  order  for  CMA  to  find  any  liability  reform  proposal  acceptable — regard- 
less of  which  approach  it  builds  upon — it  must  also  satisfy  several  critical  condi- 
tions. First,  revenues  for  the  Trust  Fund  must  be  derived  from  an  acceptable  broad- 
based  mix  of  taxes.  The  chemical  industry  is  already  a  major  source  of  funding.  In 
the  case  of  retroactive  liability  repeal,  many  parties  who  would  benefit  substantially 
from  repeal  are  making  only  minimal  contributions  to  Superfund  today — especially 
insurance  companies  that  contracted  with  PRPs  to  cover  their  environmental  liabil- 
ities. In  fact,  last  year  a  large  segment  of  the  insurance  industry  agreed  to  pay  ap- 
proximately $800  million  a  year  for  even  less  relief.  Second,  every  dollar  deposited 
into  the  Trust  Fund  must  be  spent  on  Superfund  cleanups — not  on  other  programs, 
not  on  deficit  reduction,  and  not  on  the  excessive,  wasteful  EPA  administrative  costs 
that  typify  the  program  today.  Moving  the  Superfund  Trust  Fund  off-budget  would 
be  one  way  to  help  accomplish  this  objective.  Finally,  and  most  importantly,  any  li- 
ability reform  must  not  detract  from  Superfund's  goal  of  protecting  human  health 
and  the  environment.  CMA  cannot  support  any  plan  that  eviscerates  the  program. 

It  is  a  matter  of  public  record  that  in  the  last  Congress,  CMA  actively  supported 
legislation  based  on  the  elimination  of  joint  and  several  liability  and  the  adoption 
of  a  "fair  share"  allocation  system  in  its  place,  including  mandatory  funding  of  the 
orphan  share  out  of  the  Trust  Fund.  In  the  current  debate  over  liability  reform, 
there  is  a  fairly  broad  consensus  that  an  expanded  "fair  share"  approach  should  be 
adopted  for  those  parties  with  non-retroactive  liability  (i.e.,  for  liability  from  the  cut- 
off date  forward)  at  NPL  sites. 

When  it  comes  to  the  more  difficult  issue  of  those  parties  with  retroactive  liability, 
on  the  other  hand,  we  find  a  broader  array  of  options,  as  well  as  several  "hybrid" 
concepts.  CMA  remains  open  to  any  and  all  serious  reform  proposals  that  meet  the 
criteria  set  out  above,  whether  they  eliminate  retroactive  liability,  expand  on  last 
year's  bill,  or  represent  a  hybrid  of  the  two  approaches.  However,  time  to  reform 
Superfund  is  growing  short.  CMA  urges  Congress  to  evaluate  each  of  these  ap- 
proaches, determine  which  works  best,  is  the  most  fair  to  the  most  people,  and  can 
be  enacted,  and  then  get  on  with  the  matter  of  reforming  Superfund  this  year.  We 
can't  let  a  quest  for  the  "perfect"  liability  solution — which  simply  does  not  exist — 
allow  us  to  miss  this  opportunity  to  dramatically  reform  this  program. 

In  closing,  CMA  commends  the  Chairman  and  the  entire  Subcommittee  for  hold- 
ing this  important  hearing  to  address  some  of  the  most  fundamental  problems  with 
the  current  Superfund  program.  We  look  forward  to  working  with  the  Subcommittee 
and  its  staff  in  order  to  help  solve  those  problems — with  the  goal  of  completing 
Superfund  reauthorization  this  year. 

Mr.  Oxley.  Thank  you. 

Our  final  witness  on  this  panel  in  Galen  Barnes,  president  and 
COO  of  Wausau  Insurance. 

STATEMENT  OF  GALEN  BARNES 

Mr.  Barnes.  Thank  you,  Mr.  Chairman.  It  is  my  pleasure  to  be 
here  today  to  represent  Nationwide  Enterprise. 

As  you  well  know,  being  from  Ohio,  Nationwide  is  a  large  domes- 
tic company  in  the  State  of  Ohio.  Wausau  is  a  member  of  the  Na- 
tionwide enterprise  and  primarily  sells  commercial  insurance.  We 
are  members  of  the  Superfund  Reform  95  program,  and  we  support 
its  principles. 

We  would  like  to  thank  you  for  this  opportunity  to  testify,  and, 
because  of  the  value,  of  your  time,  I  would  ask  that  my  written  re- 
marks be  entered  into  the  record  and  I  will  get  through  these  very 
quickly. 

We  believe  that  Superfund  has  failed.  In  our  business,  when  we 
look  at  business  opportunities,  we  identify  those  that  work  and 
those  that  don't.  We  find  in  the  case  of  Superfund,  a  tremendous 
amount  of  money  has  been  spent  without  very  much  in  the  way  of 
results.  In  our  business,  when  that  occurs,  we  go  forward  and  fix 
the  program,  and  we  would  urge  you  to  do  that. 
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As  we  heard  this  morning,  the  concept  that  polluter  pays  does 
not  work.  One  point  I  would  like  to  emphasize  particularly  in  light 
of  Mr.  Reilly's  remarks:  I  think  it  needs  to  be  remembered  that  our 
industry  didn't  collect  any  premium  for  the  liability  that  is  now 
being  presented  to  us  contractually  through  the  courts.  We  don't 
have  the  money  to  return  because  we  never  collected  it.  I  think 
that  is  a  very,  very  important  concept  as  we  look  at  the  liability. 

To  put  it  into  perspective  as  to  what  is  going  on  in  our  industry, 
if  we  generated  a  fair  return  only  on  our  capital  of  what  an  average 
business  could  make  in  our  numbers,  that  would  be  7  percent  of 
our  revenue.  Last  year,  our  industry  paid  about  2  points  for  pollu- 
tion losses. 

There  are  about  50  commercial  insurers  that  control  over  80  per- 
cent of  the  business  under  the  contracts  that  are  being  contested, 
so  to  earn  a  fair  return  on  our  equity,  if  we  are  making  7  percent 
to  have  a  fair  return  and  we  are  spending  2  to  4  to  6  points,  we 
are  not  going  to  attract  capital  into  our  business,  and  when  we  do 
not  attract  capital  into  our  business  we  are  going  to  affect  the  basic 
fabric  of  our  free  enterprise  system.  Not  only  will  it  affect  the  busi- 
nesses that  we  intend  to  insure,  it  will  affect  homeowners',  per- 
sonal auto,  and  all  businesses  that  we  conduct. 

So  I  would  emphasize  to  you  from  an  economic  policy  standpoint, 
it  is  very  important  that  we  look  for  ways  to  protect  the  future  cap- 
ital structures  of  our  business.  If  you  read  the  trade  press,  read  the 
Wall  Street  Journal,  you  see  a  lot  of  our  member  companies  getting 
into  different  agreements,  and  the  reason  they  are  doing  that  is  to 
protect  our  capital  base.  We  would  urge  you  to  move  forward  to 
work  on  the  Superfund  bill  and  put  us  in  motion  to  solve  this  prob- 
lem. 

In  closing,  we  agree  with  the  Superfund  Reform  Coalition,  we 
can  fix  this,  and  in  this  business  we  start  down  the  road  of  fixing 
that  by  looking  for  ways  to  reduce  the  cost.  There  needs  to  be  in- 
centives in  the  system,  and  we  believe  you  have  the  way  and  the 
means  to  send  this  country  forward  to  cleaning  up  the  polluted 
sites  and  also  protect  the  capital  base  of  our  industry. 

Thank  you. 

[The  prepared  statement  of  Galen  Barnes  follows:] 

Prepared  Statement  of  Galen  Barnes,  Wausau  Insurance  Companies  on 
Behalf  of  the  Nationwide  Enterprise 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Galen  Barnes.  I 
am  President  and  Chief  Operating  Officer  for  Employers  Insurance  of  Wausau,  A 
Mutual  Company.  Wausau  is  a  member  of  The  Nationwide  Enterprise.  My  testi- 
mony is  on  behalf  of  The  Nationwide  Enterprise,  which  is  the  fifth  largest  provider 
of  property  and  casualty  insurance  in  the  U.S.,  generating  more  than  $7.5  billion 
in  annual  premiums.  Our  Enterprise  is  a  family  of  companies  primarily  engaged  in 
providing  insurance  and  other  financial  security  products  and  services  for  individ- 
uals, families,  businesses,  and  organizations.  Wausau  Insurance  Companies  writes 
most  of  the  commercial  insurance  provided  by  the  Nationwide  Insurance  Enterprise. 
Wausau  and  Nationwide  are  both  members  of  the  Superfund  Reform  '95  coalition 
and  support  the  SR  '95  plan  of  reform. 

On  behalf  of  Nationwide  and  Wausau,  I  would  like  to  thank  you  for  the  oppor- 
tunity to  testify  today  on  issues  related  to  reform  of  the  current  Superfund  program. 
In  the  interest  of  time,  I  will  summarize  my  remarks.  I  respectfully  request  that 
the  full  text  of  my  testimony  be  placed  in  the  record. 

Today,  I  want  to  lend  my  voice,  as  a  representative  of  The  Nationwide  Enterprise, 
to  the  chorus,  which  includes  the  entire  insurance  industry,  calling  for  reform  of  the 
Superfund  program.  Such  reform  is  imperative.  But  for  it  to  succeed,  it  must  ehmi- 
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nate  retroactive,  strict,  joint  and  several  liability  as  the  funding  mechanism  for  en- 
vironmental cleanup. 

Why  reform?  Because  Superfund  has  failed.  Since  the  inception  of  this  program 
in  1980,  approximately  13,000  sites  have  been  judged  dangerous  enough  to  be  on 
the  National  Priority  List.  Now,  15  years  and  billions  of  dollars  later,  less  than  10 
percent  of  these  sites  have  been  cleaned  up  or  are  in  the  process  of  being  cleaned. 
Our  country  cannot  afford  the  waste  of  time  or  of  human  and  capital  resources  to 
use  this  program  as  it  now  operates  to  achieve  the  goal  we  all  want — a  clean  envi- 
ronment. 

While  a  number  of  factors  contribute  to  Superfund's  failure,  the  most  insidious 
reason  is  the  use  of  retroactive,  strict,  joint  and  several  liability  to  pay  for  cleanups. 
The  stated  objective  of  those  who  defend  this  doctrine  is  "to  make  the  polluters  pay  ' 

Ideally,  people  who  purposely  harm  the  environment  should  be  punished.  So,  a 
solution  that  takes  money  from  those  responsible  for  the  mess  to  pay  for  the  cleanup 
sounds  equitable  and  simple.  But,  like  many  easy,  seemingly  plausible  solutions — 
it's  wrong.  Superfund  does  not  make  so-called  polluters  pay.  Retroactive,  strict,  joint 
and  several  liability  can  hold  anyone  who  had  a  hand  in  disposal  of  hazardous  waste 
solely  responsible  for  cleanup — no  matter  that  the  disposal  was  legally  made. 
Superfund— through  retroactive,  strict,  joint  and  several  liability — focuses  exclu- 
sively and  unfairly  on  whether  there  was  a  disposal,  not  how. 

The  average  cost  of  cleaning  up  a  Superfund  site  is  around  $25  million.  Being  sin- 
gled out  as  responsible  for  cleanup  of  an  entire  site  is  never  acceptable  to  a  business 
or  even  a  group  of  businesses.  Understandably,  they  rebel  at  the  unfairness  of  pay- 
ing the  whole  bill  and  look  for  others  who  also  disposed  of  waste  at  the  site.  Litiga- 
tion occurs  as  they  seek  contribution  from  these  other  parties.  In  addition,  lawsuits 
mushroom  as  parties  argue  about  their  fair  allocation  of  responsibility — who  put 
what  in,  how  much  damage  was  caused,  how  dangerous  was  the  waste  compared 
to  the  other  waste,  and  how  much  was  deposited.  Because  comprehensive  records 
for  handling,  transportation,  or  disposal  of  hazardous  waste  were  not  required  of  all 
parties  until  late  in  1986,  these  are  difficult  issues  to  resolve.  That  means  more  liti- 
gation and  legal  expense  that  no  one  benefits  from  except  lawyers. 

The  issue  of  insurance  coverage  only  compounds  the  conflict.  Businesses  targeted 
by  agency  enforcement  efforts  often  seek  indemnification  from  their  liability  insur- 
ers for  the  costs  of  cleanup.  Most  policies  were  purchased  years  before  Superfund 
came  into  existence.  Insurers  never  intended  to  provide  coverage  for  government- 
mandated  cleanup  of  waste  sites  under  general  liability  policies.  We  collected  no 
premium  in  anticipation  of  such  claims.  So  more  money  is  spent  on  legal  expenses — 
and  the  waste  continues. 

This  litigation  over  insurance  coverage  has  been  waged  during  the  entire  exist- 
ence of  the  Superfund  program.  Yet  few  jurisdictions  have  definitively  resolved  the 
issue  of  coverage  for  an  insured's  liability  for  cleanup  costs.  Throughout  the  rest  of 
the  United  States,  there  are  considerable  uncertainties  and  variances  in  the  inter- 
pretation of  this  basic  issue.  That  means  a  single  business,  with  insurance  policies 
from  different  carriers  or  even  numerous  policies  from  one  carrier,  can  find  itself 
filing  claims  for  sites  in  a  number  of  states — and  have  a  different  but  not  definitive 
interpretation  of  its  insurers'  contractual  obligations  for  each  site.  So,  we  find  our- 
selves in  the  frustrating  position  of  arguing  with  our  own  customers  about  a  respon- 
sibility unfairly,  artificially,  and  arbitrarily  imposed  on  them  by  the  government — 
a  responsibility  that  has  not  nor  will  be  determined  in  the  foreseeable  future. 

The  ability  to  insure  against  casualty  rests  on  the  fundamental  principle  that  the 
loss  is  fortuitous.  That  means  the  loss,  or  event  directly  leading  to  the  loss,  is  not 
certain  to  occur  but  happens  by  chance.  For  example,  an  accident  or  "act  of  God" 
are  fortuitous  events. 

Insurance  assumes  the  risk  for  these  fortuitous  losses  and  spreads  that  risk 
among  many  so  the  cost  of  protection  (premium)  is  relatively  small  compared  to  re- 
maining at  risk. 

To  price  insurance  coverage,  companies  look  back  over  time  at  the  losses  that 
have  occurred  and  the  events  leading  to  those  losses.  Then,  using  actuarial  prin- 
ciples that  deal  with  the  mathematics  of  probability,  the  frequency  and  severity  of 
losses  expected  in  the  future  are  determined. 

With  Superfund,  in  many  instances  there  is  no  potential  future  risk  to  assume. 
The  actual  event  that  causes  liability — the  disposal — has  already  taken  place.  We 
know  where  the  Superfund  sites  are,  and  we  have  a  rough  idea  of  what  they  might 
cost  to  clean  up.  The  real  fortuitous  factor  is  when  the  liable  party's  obligation  to 
pay  the  cost  of  cleanup  will  arise. 

Finally,  as  has  been  pointed  out  in  the  1995  Brookings  Institution  and  the  A.M. 
Best  Company  studies,  the  possible  total  cost  for  environmental  cleanup  exceeds  the 
current  surplus/capital  base  of  the  entire  insurance  industry.  Taken  together,  the 
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lack  of  fundamental  risk  assumption  and  risk  sharing  factors,  coupled  with  exposure 
to  huge  claims  and  expense  costs,  makes  environmental  cleanup  liability  imposed 
by  Superfund  and  similar  state  laws  an  uninsurable  risk. 

Even  leaving  aside  the  fact  that  such  coverage  was  not  intended  and  no  premium 
was  paid  for  it,  the  Brookings  Institution  study  points  out  that  because  the  commer- 
cial insurance  marketplace  is  so  competitive,  companies  can't  build  costs  of  respond- 
ing to  pollution  claims  into  future  pricing.  This  means  every  dollar  spent  by  insurers 
for  settlement,  payment,  and  legal  costs  of  Superfund  claims  must  be  taken  out  of 
profits  earned  on  other  lines  of  insurance  or  out  of  our  surplus  (capital).  This  inhib- 
its our  growth,  cuts  down  the  security  of  all  policyholders,  and  results  in  a 
misallocation  of  our  entire  country's  resources. 

The  Brookings  study  also  found  that  even  predicting  the  real  exposure  to  insurers 
is  difficult — if  not  impossible — because  everything  hinges  on  how  the  law  is  inter- 
preted . . .  case  by  case . . .  state  by  state. 

Our  own  state  of  Wisconsin  provides  an  excellent  example  of  this  difficulty.  Up 
until  last  year,  many  experts  in  this  field  of  environmental  liability  would  have  said 
Wisconsin  courts,  based  on  previous  decisions,  were  going  to  find  coverage  for  a 
Superfund  cleanup  under  a  commercial  liability  insurance  policy.  But  last  summer, 
the  Wisconsin  Supreme  Court  ruled  that  such  government-mandated  costs  did  not 
constitute  "damages,"  and  therefore  no  coverage  existed. 

The  Brookings  Institution  and  A.M.  Best  Company  studies  concluded  insurers'  ex- 
posure to  environmental  liability  claims  puts  the  survival  of  the  commercial  insur- 
ance marketplace  at  risk.  A  relatively  small  number  of  commercial  insurers  hold 
about  50  percent  of  the  market.  If  they  are  required  to  pay  or  even  fully  reserve 
for  such  potential  losses,  there  would  be  substantial  disruption  of  this  market, 
which  is  essential  to  American  business.  As  reported  in  the  business  press,  several 
major  insurers  have  already  taken  extraordinary  measures  to  protect  their  core 
businesses  from  the  threat  of  environmental  liability. 

When  we  speak  of  insurance  customers  feeling  the  impact  of  sudden  and  sharp 
reductions  in  the  industry's  surplus  through  disruptions,  we  refer  not  only  to  pur- 
chasers of  commercial  insurance  but  also  consumers  of  other  types  of  insurance. 
Many  of  the  larger  commercial  property-casualty  insurers  also  sell  other  lines  of  in- 
surance, using  common  surplus  to  support  all  their  activities.  So,  customers  of  auto- 
mobile, homeowners,  and  other  forms  of  insurance  would  be  impacted  by  the  huge 
cleanup  costs  if  primary  commercial  insurers  were  required  to  provide  coverage  for 
those  costs. 

I  can  give  you  an  expensive  example  of  this  incredibly  inefficient  system.  In  the 
mid-1980s,  one  of  our  policyholders  sought  indemnification  of  his  cleanup  cost  re- 
sponsibility for  a  Superfund  site  in  Missouri.  Our  insurance  policy  had  a  liability 
limit  of  only  $50,000.  We  offered  payment  of  the  entire  $50,000  to  resolve  the  claim. 
Our  policyholder  would  not  allow  us  to  do  this  because  he  needed  a  legal  defense 
due  to  the  massive  litigation  surrounding  this  site.  It  was  reported  there  were  more 
than  200  lawyers  representing  85  companies,  seven  federal  agencies,  and  16  insur- 
ance companies.  We  paid  his  defense  costs  of  more  than  $450,000 ...  for  a  claim  in 
which  our  maximum  exposure  was  a  fraction  of  that  amount. 

But  we  weren't  alone.  In  1985,  the  cost  of  this  cleanup  was  reported  to  be  about 
$4  million . . .  but  the  legal  expenses  were  already  $6  million!  Our  estimate  is  that 
the  final  cleanup  cost  was  in  the  tens  of  millions  of  dollars.  And,  the  legal  expenses 
were  about  the  same  or  slightly  higher  than  the  cost  of  cleanup. 

Reforming  Superfund  without  eliminating  retroactive,  strict,  joint  and  several  li- 
ability will  allow  such  waste  to  continue.  Parties  targeted  to  pay  for  cleanup  will 
continue  to  sue  other  depositors  for  contributions.  Litigation  will  continue  on  the 
issue  of  allocation  among  depositors.  Litigation  will  continue  on  the  issue  of  insur- 
ance coverage.  And  the  environment  will  continue  to  suffer. 

A  folly  implemented  by  law  is  still  a  folly.  However,  we  can  correct  this  well-inten- 
tioned blunder.  Eliminating  the  liability-based  system  will  not  decrease  the  number 
of  cleanups.  Indeed,  it  will  allow  us  to  achieve  the  true  goal  of  Superfund — cleaning 
up  polluted  sites  efficiently  and  effectively.  Money  will  no  longer  be  drained  away 
through  litigation. 

We  are  convinced  that  the  long-needed  correction  to  Superfund's  liability-based 
system— that  has  generated  enormous  litigation  and  transaction  costs  but  little 
cleanup — can  be  achieved  without  increased  revenues  and  without  any  reduction  in 
the  pace  of  cleanup.  Existing  revenues  plus  conservatively-estimated  savings  result- 
ing from  sensible  remedy  selection  and  cleanup  standards  are  more  than  ample  to 
provide  a  cleanup  program  fully  as  effective  as  that  now  produced  at  great  trans- 
action cost  by  the  inefficient  liability-based  system  now  in  effect. 

By  eliminating  liability  for  waste  disposal  before  Jan.  1.  1987,  you  will  eliminate 
liability  and  financial  disputes  for  more  then  80  percent  of  the  NPL  sites.  Before 
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1987,  most  of  the  25,000  Superfund  PRPs  were  not  subject  to  comprehensive  federal 
rules  on  disposal  of  hazardous  waste.  After  1987,  all  but  the  smallest  hazardous 
waste  generators  were  subject  to  expansive,  cradle-to-grave  recordkeeping  require- 
ments and  disposal  rules. 

Superfund  is  unfair,  unworkable,  and  intolerable.  It's  a  clear  example  of  failed 
public  policy.  At  the  heart  of  this  failure  is  the  reliance  on  retroactive,  strict,  joint 
and  several  liability.  This  is  one  of  the  greatest  wastes  of  money  ever  institutional- 
ized in  public  policy.  Superfund  must  be  fundamentally  reformed  in  many  ways.  But 
real  success  of  reform  hinges  on  abandoning  retroactive  liability. 

Mr.  Oxley.  Thank  you,  Mr.  Barnes. 

We  have  15  minutes  to  vote,  and  then  there  is  at  least  one  other 
vote  after  that,  so  what  I  would  like  to  try  to  do  is  go  as  long  as 
we  can.  My  51-year-old  legs  are  starting  to  give  out  going  back  and 
forth.  We  will  go  as  long  as  we  can. 

Let  me  ask  all  of  you  this  question.  There  appears  to  be  a  clear 
consensus  among  several  members  of  the  panel  at  least  that  retro- 
active liability  be  repealed  at  a  date  certain.  I  would  like  each  of 
you  to  provide  the  subcommittee  with  your  preferred  date  and  ex- 
plain why  that  date  is  better  public  policy  than  any  other. 

Mr.  Murphy,  we  will  begin  with  you. 

Mr.  Murphy.  I  think  I  stated  that  1987  was  the  preferred  date 
because  essentially  it  would  be  the  most  efficient  way  of  ending  the 
interminable  transaction  costs  that  go  into  resolving  these 
multiparty  disputes.  That  is  the  time  when  I  believe  CERCLA  es- 
tablished that  books  and  records  had  to  be  kept  for  all  parties  that 
are  involved  in  the  disputes. 

Mr.  Oxley.  Thank  you. 

Mr.  Yetter.  Mr.  Chairman,  I  would  also  support  1987  for  the 
reasons  just  stated.  No.  1,  the  recordkeeping  requirement  starting 
in  1987  would  make  allocation  a  much  simpler  process  although 
not  perfect.  More  importantly,  of  approximately  the  1,300 
Superfund  sites  now  on  the  list,  if  you  use  1987  as  the  date,  over 
80  percent  of  those  sites  were  closed  prior  to  1987.  So  you  are  not 
going  to  have  the  transactional  costs  associated  with  determining 
who  should  pay  for  the  cleanup. 

If  you  use  1980,  which  is  the  other  date,  you  are  only  going  to 
have  about  50  percent  of  sites  that  actually  were  closed  prior  to 
that  time,  so  you  will  still  have  this  transactional  cost  which  I  be- 
lieve would  still  be  a  horrendous  onslaught  with  the  fair  share  allo- 
cation at  50  percent  of  existing  sites.  We  are  not  going  to  eliminate 
the  transactional  cost.  It  is  that  adversarial  situation  which  we 
think  causes  all  the  delay. 

Mr.  Oxley.  Mr.  Salibra. 

Mr.  Salibra.  Mr.  Chairman,  I  would  share  the  conclusions  of  my 
previous  speakers.  RCRA  was  in  place  by  that  time.  The  informa- 
tion was  available  for  all  parties.  The  waste  and  data  was  con- 
trolled prospectively.  Liability  on  a  person-by-person  basis  is  acces- 
sible. Prior  to  that  date  there  simply  isn't  the  information  with  re- 
spect to  the  nature  of  the  waste,  and  a  controlled  disposal  of  the 
waste  such  that  a  retroactive  liability  system  can  impose  liability 
in  a  cost-efficient  way. 

Mr.  OXLEY.  Mr.  Reilly.  Again,  I  understand  your  testimony,  but 
if  indeed  the  committee  were  to  determine  that,  repeal  of  retro- 
active would  be  a  good  public  policy,  where  would  you  come  down 
on  the  date? 
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Mr.  Reilly.  Yes,  sir,  and  the  Chemical  Manufacturers  Associa- 
tion is  open  minded  to  repealing  retroactive  liability  if  there  is 
enough  money  to  do  the  job  properly.  We  would  argue  for  the  1981 
date,  I  guess,  for  two  simple  reasons.  One,  that  is  when  the  rules 
of  the  game  were  changed.  We  were  told  by  the  Congress  of  that, 
that  you  are  strictly  responsible  for  your  waste  regardless  of 
whether  it  is  sent  to  the  wrong  location  or  not;  it  is  a  strict  liability 
scheme.  And  we  don't  want  to  be  arguing  with  you,  Mr.  Chairman, 
that  in  1984  we  didn't  understand  that.  So  that  is  just  one  issue. 
We  didn't  want  to  say  that  retroactive  liability  extends  past  the 
date  of  the  law.  And  the  other  is  pure  affordability.  If  we  are  going 
to  do  this,  we  have  got  to  find  some  money,  and  the  later  you  make 
that  date,  the  more  costs  that  are  shifted  to  the  fund,  and  if  we 
try  to  shoehorn  retroactive  liability  into  a  limited  amount  of  money, 
the  later  that  date  is,  the  more  money  you  need. 

Mr.  Oxley.  Mr.  Barnes. 

Mr.  Barnes.  Our  organization  endorses  the  1987  date  for  the 
reasons  that  have  been  previously  stated. 

Mr.  Oxley.  Thank  you. 

Let  me  go  back  the  other  way,  starting  again  with  you,  Mr. 
Barnes.  On  joint  and  several,  with  respect  to  CERCLA's  joint  and 
several  liability  system,  what  sort  of  improvements  to  the 
Superfund  program  could  we  expect  if  we  went  to  a  fair  share 
scheme  but  did  not  eliminate  retroactive? 

Mr.  Barnes.  We  would  need  to  calculate  that  in  terms  of  dollars 
for  you.  Our  expectation  is,  the  retention  of  the  retroactive  liability 
may  keep  the  transaction  causes  into  the  system.  We  also  believe 
that  the  causes  of  action  may  change  depending  upon  what  you  do. 
But  ultimately,  the  ultimate  outcome  is  the  contention  in  the  sys- 
tem to  get  people  to  pay. 

Mr.  Oxley.  Let  me  ask  you,  in  your  opinion,  how  we  best  allocate 
liability  through  PRP's?  All  of  you  have  had  experience  in  one  way 
or  another  with  that.  How  is  that  best  effectuated? 

Mr.  Barnes.  Our  position  is,  proportionate  liability  after  the  rec- 
ordkeeping was  put  in  place  in  1986,  and  if  we  are  able  to  deter- 
mine who  is  causing  the  deposit  of  the  waste,  then  the  allocation 
of  the  liability  should  be  proportional. 

Mr.  Oxley.  Mr.  Reilly. 

Mr.  Reilly.  Yes,  sir.  I  think  if  we  go  to  a  fair  share  system,  it 
must  be  accompanied  by  a  way  to  get  the  Superfund  allocation 
problem  out  of  the  courts.  When  the  courts  get  involved,  you  have 
some  judicial  conferences  with  hundreds  of  lawyers.  I  know  at 
Gem's  landfill  in  New  Jersey,  which  is  probably  going  to  cost  us 
$50  million,  I  know  collectively  there  is  more  than  $50  million  in 
attorneys'  fees  here,  but  it  has  been  in  court  since  1985. 

In  our  view,  if  you  get  the  parties  to  do  what  Congressmen 
Upton  and  Boucher  say  we  could  do,  you  hire  a  neutral,  you 
present  your  best  arguments,  and  once  your  best  arguments  have 
been  made,  you  accept  a  rough  justice  arrangement.  It  is  not  going 
to  be  perfect,  but  don't  fight  the  system,  accept  the  rough  justice, 
and  life  goes  on.  You  will  win  at  some  sites,  you  will  lose  at  some 
sites,  but  don't  fight  this  thing  endlessly. 

I  don't  have  all  the  details  of  PAS  Oswego.  There  was  a  rough 
justice.  Do  you  want  it  said,  whether  we  are  a  winner  or  loser,  we 
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will  take  it0  Life  goes  on.  Mr.  Salibra  said  no,  it  is  not  fair.  When 
you  get  into  those  fights  over  not  being  fair  enough,  I  think  these 
things  get  tremendously  protracted.  We  try  to  encourage  people  to 
settle  on  that  neutral  recommendation. 

Mr.  Oxley.  Mr.  Salibra. 

Mr.  Salibra.  The  answer  to  your  first  question,  Congressman 
Oxley,  is  simply,  if  you  put  in  a  proportional  system  the  costs  will 
go  up  dramatically.  It  will  not  reduce  the  cost  to  the  system,  it  will 
increase  the  cost  to  the  system,  and  it  will  slow  it  down,  because 
you  are  going  to  have  to  develop  facts  you  can  only  allocate  based 
on  facts  and  based  on  the  application  of  those  facts  to  a  specific 
site. 

The  answer  to  your  second  question:  Is  there  a  good  way  to  allo- 
cate on  a  fair  share  basis?  The  answer  is  no,  there  are  thousands 
and  maybe  millions  of  ways  to  allocate,  and  fairness  changes  with 
the  facts.  It  may  change  with  the  relative  toxicity  of  the  waste,  but 
in  United  States  v.  String  fellow,  which  I  cited,  everybody  who  put 
waste  in  a  site  they  thought  was  fair  was  sued  by  the  State,  who 
was  ultimately  found  to  be  the  responsible  party  because  they  have 
designed  the  site  improperly. 

You  can  look  at  geographical  distribution  for  allocation,  you  can 
look  at  toxicity,  at  synergy,  you  can  look  at  a  thousand  factors. 
There  is  no  right  way.  That  is  the  problem. 

Mr.  OXLEY   Mr.  Yetter. 

Mr.  Yetter.  I  would  agree  on  that.  This  rough  justice  system  of 
allocation  prior  to  1986,  you  run  into  first  the  problem  of  no  docu- 
ments, no  real  information,  and  unfortunately  it  is  a  fact-specific 
inquiry. 

I  think  the  real  concern  is,  if  in  fact  there  is  rough  justice  for  a 
company  like  Texaco,  we  are  fairly  sophisticated  in  our  manage- 
ment and  manifesting.  WTe  have  good  information.  What  I  would 
consider  rough  justice  I  can  make  on  a  macro  basis  and  come  out 
whole  at  the  end.  A  small  businessperson,  however,  assuming  all 
of  Superfund  reform  works,  we  can  get  the  costs  per  cite  down  to 
$15  million,  and  rough  justice  is  1  percent  for  a  small 
businessperson.  I  don't  believe  you  are  going  to  have  a  happy  con- 
stituent writing  a  check  for  $150,000  in  the  name  of  rough  justice 
as  a  social  policy  to  clean  up  a  problem. 

So  there  are  many  ways  to  allocate,  but  I  don't  think  that  is  one 
that  we  want  to  endorse  as  a  public  policy. 

Mr.  OXLEY.  Mr.  Murphy. 

Mr.  Murphy.  Within  the  system  that  you  have  got  in  place  right 
now,  it  seems  like  1987  is  the  logical  place  to  start  because  you 
have  got  some  adequate  books  and  records,  as  has  been  stated, 
where  all  parties  are  identified  that  contributed  to  the  multi-take 
party  sites. 

Mr.  Oxley.  Staff  informs  me  I  have  got  5  minutes.  We  will  leave 
the  record  open  to  submit  questions  to  this  panel  and  all  other  pan- 
els, under  the  order  of  the  Chair. 

With  that,  we  would  thank  all  of  you  for  your  testimony,  and  we 
appreciate  your  being  here  and  for  putting  up  with  a  lengthy  delay 
on  several  occasions. 
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With  that,  the  panel  is  dismissed.  We  will  keep  the  record  open 
for  written  questions  for  the  panel,  and  the  committee  will  stand 
in  recess  for  10  minutes. 

[Brief  recess.  1 

Mr.  Oxley.  The  subcommittee  will  reconvene,  and  we  would  like 
to  introduce  our  fourth  and  final  panel  and  to  welcome  them  here 
and  thank  them  for  their  courtesy  and  their  patience. 

Let  me  introduce  them  across  the  board,  and  then  we  will  come 
back  with  the  original  witness.  Mr.  Richard  Bliss,  Esquire,  rep- 
resenting the  Paint  and  Coatings  Association.  Bill  Roberts,  senior 
attorney  with  the  Environmental  Defense  Fund.  Mr.  David 
Steinman,  Mortgage  Bankers  Association  of  America.  And  Mr.  Mi- 
chael Apgar,  senior  hydrologist  for  the  Delaware  Department  of 
Natural  Resources. 

With  that,  we  will  begin  with  Mr.  Bliss.  Welcome. 

STATEMENTS  OF  RICHARD  BLISS,  ON  BEHALF  OF  NATIONAL 
PAINT  AND  COATINGS  ASSOCIATION;  BILL  ROBERTS,  LEGIS- 
LATD7E  DIRECTOR,  ENVIRONMENTAL  DEFENSE  FUND; 
DAVID  STEINMAN,  ON  BEHALF  OF  MORTGAGE  BANKERS  AS- 
SOCIATION OF  AMERICA;  AND  MICHAEL  A.  APGAR,  ON  BE- 
HALF OF  NATIONAL  GROUND  WATER  ASSOCIATION 

Mr.  Bliss.  Thank  you,  Mr.  Chairman  and  distinguished  members 
of  the  staff. 

Mr.  Oxley.  This  has  been  a  long  day,  the  members  are  all  over 
the  place,  but  I  had  a  promise  a  couple  of  them  might  come  back. 

Mr.  Bliss.  Thank  you,  Mr.  Chairman. 

On  behalf  of  the  members  of  the  National  Paint  and  Coatings  As- 
sociation, I  want  to  express  our  thanks  for  the  opportunity  to  com- 
ment on  the  Superfund  reform  issues  pending  before  your  sub- 
committee. NPCA  members  include  over  450  manufacturers  and 
distributors  of  paints  and  suppliers  to  the  $14  billion  paint  and 
coatings  industry. 

In  1979,  Robert  Cox,  Sr.,  then  president  of  the  tiny  Gilbert- 
Spruance  Company  in  Philadelphia,  Pennsylvania,  testified  as  Con- 
gress considered  passing  the  initial  Superfund  law.  He  told  the 
Senate  Environment  and  Public  Works  Committee  that  he  did  not 
want  his  legacy  to  be  bankruptcy  for  his  son,  Bob  Cox,  Jr.,  due  to 
the  open-ended  nature  of  the  Superfund  liability  system.  As  the 
materials  circulated  by  the  Superfund  Reform  95  Coalition  express, 
Bob  Cox,  Jr.,  was  forced  to  declare  bankruptcy  a  decade  later  due 
to  protracted  Kafka-like  liability  litigation  under  Superfund  and 
similar  State  statutes.  Many  NPCA  members  have  been  caught  up 
in  the  web  of  Superfund  litigation  and  have  experienced  great  frus- 
tration and  expense  in  attempting  to  find  workable  and  equitable 
solutions  to  the  cases  in  which  they  have  become  involved. 

In  1992,  NPCA  conducted  a  survey  of  its  members  and  found 
that,  of  the  $600  million  extended  by  the  industry  on  Superfund- 
related  matters,  only  $200  million  went  to  cleanups  while  $400  mil- 
lion was  consumed  in  transaction  costs.  Obviously,  and  as  everyone 
in  this  room  knows,  the  existing  system  is  not  working  to  accom- 
plish its  intended  purpose  of  environmental  cleanup. 

Although  all  Superfund  issues,  including  liability,  remedy  selec- 
tion, funding,  the  role  of  the  States,  and  so  forth  are  related,  in  rec- 
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ommending  improvements  to  the  Superfund  law,  NPCA  has  fo- 
cused primarily  on  the  issues  of  liability  allocation  and  settlement 
procedure. 

For  our  members,  dealing  with  these  issues  has  proved  to  be 
among  the  most  intractable  of  problems  and  the  most  wasteful  of 
resources.  This  is  especially  true  with  respect  to  de  minimis  con- 
tributors to  a  site  who  in  most  cases  only  wish  to  know  what  they 
are  responsible  for,  resolve  it,  and  get  back  to  business.  While  other 
issues  are  extremely  important  as  well,  unless  an  equitable  and  ef- 
ficient means  for  stimulating  the  resolution  of  allocation  disputes 
is  incorporated  into  the  law,  cleanups  will  continue  to  take  a  back 
seat  to  confrontation. 

The  public  expects  better,  business — especially  small  business — 
needs  better,  and  the  environment  deserves  better. 

During  the  Superfund  debate  in  the  103d  Congress  last  year, 
NPCA  did  not  focus  on  attempting  to  modify  or  repeal  retroactive 
liability  and  joint  and  ceveral  liability  even  though  these  legal  en- 
forcement weapons  are  extremely  difficult  to  accept  for 
nonnegligent  legal  actions  that  were  legal  when  taken.  We  felt  that 
if  joint  and  several  liability  were  placed  in  its  proper  context  as  a 
last  resort,  as  opposed  to  a  first  resort,  to  find  the  funding  nec- 
essary to  effect  cleanups,  that  the  result  would  be  tolerable  and  ef- 
fective. 

No  matter  what  allocation  or  liability  scheme  is  adopted,  whether 
it  be  a  tax-based  public  works  program,  continuation  of  deep  pock- 
ets pursuit  under  joint  and  several  liability,  or  an  allocation 
scheme,  society  ultimately  pays  the  bill.  However,  every  year  the 
existing  law  persists,  meaning  millions  of  unproductive  dollars 
wasted  on  litigation  while  site  pollution  plumes  grow  and  cleanup 
costs  escalate.  Hence,  it  is  our  hope  that  ideological  debates  and 
the  search  for  righteousness  will  not  once  again  result  in  inaction. 

We  suggest  four  basic  areas  of  reform: 

One,  limit  the  scope  of  the  Federal  program  to  the  500  most 
problematic  sites  and  allow  the  States  to  pursue  all  remaining  Na- 
tional Priority  List  sites.  The  ranking  system  should  be  revised  to 
create  this  top  priority  list. 

And  I  might  interject  here,  Mr.  Chairman,  in  discussion  with 
your  staff  during  the  break,  we  were  debating  the  number  500.  Ad- 
mittedly that  is  an  arbitrary  number,  but  our  point  is  that  the 
scope  of  the  program  should  be  reduced,  in  our  view,  to  the  most 
serious  sites  in  order  to  limit  the  program  to  have  realistic  attain- 
able goals,  and  we  think  that  the  States  could  function  better  in 
prioritizing  many  of  the  other  sites  that  have  been  suggested  for 
listing. 

Limiting  the  scope  of  the  Federal  sites  will  conserve  resources 
and  present  a  realistic  goal,  as  opposed  to  the  current  system 
which  lists  11,000  potential  sites  while  less  than  300  have  been 
cleaned  up  in  the  15-year  history  of  the  program. 

Mr.  Oxley.  Could  you  summarize  your  points.  Your  5  minutes 
has  expired.  Your  written  testimony  will  be  made  a  part  of  the 
record. 

Mr.  Bliss.  Okay.  With  respect  to  post- 1980  liability,  the  most  sa- 
lient improvements  would  be  using  allocators,  as  has  been  dis- 
cussed, enforceable  time  lines  with  EPA  and  parties  to  actions,  and 
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requiring  EPA  to  settle  with  de  minimis  and  de  micromis  parties 
early  in  the  process  and  allow  EPA  to  consider  ability  to  pay.  Also, 
we  would  allow  more  flexible  real  world,  site-specific  remedies  as 
opposed  to  arbitrary  numbers  and  consider  the  future  uses  of  a  site 
in  effecting  cleanup  levels. 

As  has  been  discussed  earlier,  this  may  be  considered  rough  jus- 
tice, but  we  think  it  would  be  a  vast  improvement  over  the  existing 
program,  and  I  might  add  parenthetically  that  last  year  the  con- 
sensus bill,  which  has  been  vilified  by  some  this  year,  it  wasn't  per- 
fect, but  this  industry  could  have  lived  with  it. 

We  do  think  retroactive  liability  is  unfair  in  most  cases,  but  if 
dealing  with  that  issue  is  at  the  expense  of  reform,  we  think  that 
the  committee  would  be  well  advised  to  consider  Mr.  Upton's  bill 
and  other  proposals  like  that. 

Thank  you. 

[The  prepared  statement  of  Richard  Bliss  follows:] 

Prepared  Statement  of  Richard  Bliss,  Esq.  on  Behalf  of  the  National  Paint 

&  Coatings  Association 

Mr.  Chairman,  and  distinguished  members  of  the  subcommittee,  my  name  is 
Richard  Bliss.  I  am  outside  counsel  to  the  National  Paint  and  Coatings  Association 
(NPCA).  On  behalf  of  its  members  I  wish  to  express  our  thanks  for  the  opportunity 
to  comment  on  superfund  reform  issues  pending  before  your  subcommittee.  NPCA 
members  include  over  450  manufacturers  and  distributors  of  paints  and  coatings, 
and  suppliers  to  the  $14  billion  paint  and  coatings  industry. 

In  1979  Robert  Cox  Sr.,  then  president  of  the  tiny  Gilbert-Spruance  Company  in 
Philadelphia,  PA,  testified  as  Congress  considered  passing  the  initial  superfund  law. 
He  told  the  Senate  Environment  and  Public  Works  Committee  that  he  did  not  want 
his  legacy  to  be  bankruptcy  for  his  son  Bob  Cox  Jr.,  due  to  the  open  ended  nature 
of  the  superfund  liability  system.  As  the  materials  circulated  by  the  "Superfund  Re- 
form '95'  coalition  express,  Bob  Cox  Jr.  was  forced  to  declare  bankruptcy  a  decade 
later  due  to  protracted  Kafka-like  liability  litigation  under  superfund  and  similar 
state  statutes. 

Many  NPCA  members  have  been  caught  up  in  the  web  of  superfund  litigation  and 
have  experienced  great  frustration  and  expense  in  attempting  to  find  workable  and 
equitable  solutions  to  the  cases  in  which  they  have  become  involved.  In  1992,  NPCA 
conducted  a  survey  of  its  members  and  found  that  of  the  $600  million  expended  by 
the  industry  on  superfund  related  matters,  only  $200  million  went  to  cleanups  while 
$400  million  was  consumed  in  transaction  costs.  Obviously,  and  as  everyone  in  this 
room  knows,  the  existing  system  is  not  working  to  accomplish  its  intended  purpose 
of  environmental  cleanup. 

Although  all  superfund  issues,  including  liability,  remedy  selection,  funding,  the 
role  of  states,  and  so  forth,  are  related,  in  recommending  improvements  to  the 
superfund  law,  NPCA  has  focused  primarily  on  the  issues  of  liability  allocation  and 
settlement  procedure.  For  our  members,  dealing  with  these  issues  has  proved  to  be 
among  the  most  intractable  of  problems  and  the  most  wasteful  of  resources.  This 
is  especially  true  with  respect  to  de  minimis  contributors  to  a  site  who,  in  most 
cases,  only  wish  to  know  what  they  are  responsible  for,  resolve  it,  and  get  back  to 
business.  While  other  issues  are  extremely  important  as  well,  unless  an  equitable 
and  efficient  means  for  stimulating  the  resolution  of  allocation  disputes  is  incor- 
porated into  the  law,  cleanups  will  continue  to  take  a  back  seat  to  confrontation. 

The  public  expects  better,  business  (especially  small  business)  needs  better  and 
the  environment  deserves  better. 

During  the  superfund  debate  reform  in  the  103rd  Congress  last  year,  NPCA  did 
not  focus  on  attempting  to  modify  or  repeal  retroactive  liability  and  joint  and  sev- 
eral liability,  even  though  these  legal  enforcement  weapons  are  extremely  difficult 
to  accept  for  non-negligent  legal  actions.  We  felt  that  if  joint  and  several  liability 
were  placed  in  its  proper  context  as  a  last  resort,  as  opposed  to  a  first  resort,  to 
find  the  funding  necessary  to  effect  cleanups,  that  the  result  would  be  tolerable  and 
effective. 

No  matter  what  allocation  or  liability  scheme  is  adopted,  whether  it  be  a  tax- 
based  public  works  program,  continuation  of  "deep  pockets"  pursuit  under  joint  and 
several  liability,  or  an  allocation  scheme,  society  ultimately  pays  the  bill.  However, 
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every  year  the  existing  law  persists  means  millions  of  unproductive  dollars  wasted 

on  litigation  while  site  pollution  plumes  grow  and  cleanup  costs  escalate.  Hence,  it 

is  our  hope  that  ideological  debates  and  the  search  for  righteousness  will  not  once 

again  result  in  inaction. 
We  suggest  four  basic  areas  of  reform: 

Limit  the  scope  of  the  federal  program  to  the  500  most  problematic  sites,  and  allow 
the  states  to  pursue  all  remaining  national  priority  list  sites,  the  ranking  sys- 
tem should  be  revised  to  create  this  top  priority  list,  limiting  the  scope  of  fed- 
eral sites  will  conserve  resources  and  present  a  realistic  goal,  as  opposed  to  the 
current  system  which  lists  11,000  potential  sites,  while  less  than  300  have  been 
cleaned  up  in  the  15-year  history  of  the  program. 

Eliminate  retroactive  liability  (unless  negligence  is  proven)  for  waste  activity  shown 
to  have  occurred  prior  to  December  11,  1980,  the  date  of  superfund  enactment. 

With  respect  to  post- 1980  liability,  the  most  salient  improvements  over  existing  law 
which  should  be  considered  include: 

(a)  Using  neutral  third  parties  (allocators)  to  make  determinations  regarding 
fair  share  liability  (based  on  multiple  factors  such  as  volume,  toxicity,  mobility). 

(b)  Placing  an  enforceable  time-line  requiring  EPA,  as  well  as  potentially  re- 
sponsible parties,  to  take  specific  actions  toward  resolving  disputes. 

(c)  Requiring  EPA  to  settle  with  de  minimis  and  de  micromis  parties  early 
in  the  process. 

(d)  Allowing  EPA  to  consider  ability  to  pay  in  assessing  liability.  This  latter 
factor  is  especially  important  to  small  business. 

Allow  more  flexible,  real  world,  and  cost-effective  remedies  at  sites,  and  eliminate 
"ARAR"  ("Relevant  and  appropriate  state  standards")  altogether.  Realistic  fu- 
ture site  use  (and  affected  groundwater  use)  should  be  considered  in  determin- 
ing remedial  actions  and  cleanup  levels. 

Even  with  these  improvements,  the  process  may  be  viewed  as  "rough  justice". 
However,  there  simply  is  no  practical  way  to  exact  perfect  justice  in  multi-party 
superfund  cleanup  actions  dealing  with  past  behavior;  nor  is  there  any  practical  way 
to  return  many  areas  to  their  original  condition.  But  we  can  do  much  better  by 
erecting  a  legal  regime  which  is  based  on  realism  and  fairness  as  opposed  to  fantasy 
and  finger  pointing. 

When  many  of  the  various  interest  groups  began  discussing  improvements  to 
superfund  in  earnest  two  years  ago,  there  was  only  dim  hope  that  any  kind  of  con- 
sensus which  could  lead  to  legislative  agreement  would  be  found.  Yet  in  1994, 
helped  by  the  work  of  the  National  Commission  on  Superfund  and  other  consensus 
builders,  a  delicate  balance  which  few  considered  perfect,  but  most  could  live  and 
work  with,  was  reached.  That  effort  narrowed  the  scope  of  differences  on  many  is- 
sues. We  should  build  on  that  effort  and  finish  the  job  this  year. 

We  appreciate  this  chance  to  present  our  views  on  this  contentious  subject  and 
will  continue  to  work  with  this  committee  and  the  Congress  to  help  forge  a  better 
law. 

Mr.  Oxley.  Mr.  Roberts. 

STATEMENT  OF  BILL  ROBERTS 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 

My  name  is  Bill  Roberts.  I  am  the  legislative  director  of  the  En- 
vironmental Defense  Fund.  We  appreciate  this  opportunity  to  tes- 
tify today  on  the  all-important  issue  of  liability  under  the 
Superfund  program,  and  I  wanted  to  begin  my  remarks  by  address- 
ing two  themes  that  have  run  through  this  day's  hearings.  One  is 
the  theme  of  fairness. 

One  of  the  things  I  find  alarming  about  the  testimony  today  is 
that  no  one  is  talking  about  the  fairness  of  the  communities  who 
live  next  to  these  sites.  If  we  are  talking  about  truly  innocent  par- 
ties, it  is  the  families  and  others  who  live  right  next  door  to  a  toxic 
waste  site  who  clearly  had  nothing  to  do  with  it  and  for  whom  this 
program  is  designed.  These  people  are  still  waiting  for  their  sites 
to  be  cleaned  up  15  years  after  this  program  was  launched.  They 
are  still  waiting  for  the  Congress  to  reform  a  program  that  is  badly 
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in  need  of  repair  in  order  to  accelerate  and  cover  more  sites  more 
quickly. 

Remarkably,  the  Business  Round  Table,  the  Chemical  Manufac- 
turers, and  others  have  been  advocating  proposals  that  cap  the  Na- 
tional Priorities  List,  that  fix  a  budget  for  cleanup,  and  indeed  pro- 
pose repealing  retroactive  liability  that  maintains  remarkably  the 
current  pace  of  cleanup,  not  accelerating  the  pace  of  cleanup  and 
covering  more  sites,  which  everybody  I  think  seems  to  want  to 
achieve. 

So  I  think  as  we  consider  liability  reforms  the  objective  should 
be  to  accelerate  the  pace  of  cleanup  to  cover  more  sites  for  cleanup 
and  not  use  every  red  cent  that  we  save  from  any  source,  whether 
it  is  cleanup  standards  or  others,  and  devote  them  all  to  repealing 
retroactive  liability.  It  seems  to  me  that  the  most  innocent  parties 
involved  are  the  communities,  and  they  deserve  some  of  that  bene- 
fit as  well  in  the  form  of  speedier  cleanups. 

Second,  I  don't  know  of  anybody  in  the  environmental  commu- 
nity, I  don't  know  anybody  in  any  community  group  around  the 
country,  that  supports  the  status  quo.  Everybody  today  has  been 
widely  criticizing  the  status  quo,  and  we  would  join  them.  Nobody 
wants  to  see  a  slow,  slow  pace  of  cleanup.  Nobody  wants  to  see 
high  transactions  costs.  Nobody  wants  to  fund  lawyers,  particularly 
the  community  groups  who  are  affected  by  these  sites. 

What  we  do  support  are  reforms  that  turn  the  incentives  to  liti- 
gate and  waste  time  and  money  and  turn  those  into  incentives  to 
settle,  pay  shares,  and  clean  up  sites.  That  is  what  has  been  miss- 
ing in  this  program  for  far  too  long.  As  you  know,  Mr.  Chairman, 
the  Environmental  Defense  Fund  worked  assiduously  during  the 
last  Congress  to  do  just  that.  We  worked  with  you  to  achieve  a  pro- 
gram to  achieve  voluntarily  cleanups  that  are  long  overdue  and 
needed  around  the  country.  We  worked  with  Mr.  Upton  and  Mr. 
Boucher  to  develop  an  allocation  process  that  we  thought  made 
sense  in  resolving  the  high  cost  of  the  litigation  and  the  too  exces- 
sive amounts  of  funds  paid  to  lawyers,  and  we  worked  very  closely 
with  the  National  Federation  of  Independent  Business  to  develop 
a  set  of  proposals  to  resolve  the  concerns  of  small  business. 

Today  we  are  talking  though  about  far  greater  reforms,  reforms 
we  think  jeopardize  that  fundamental  goal  of  fairness  to  commu- 
nities affected  by  these  sites,  and  that  is  the  proposal  to  repeal  ret- 
roactive liability,  and  I  want  to  turn  to  that  and  address  it  square- 
ly. To  me,  it  strikes  us  that  this  set  of  reforms  would  achieve  three 
objectives  that  run  directly  afoul  of,  I  think,  everything  that 
Superfund  should  stand  for. 

One,  it  creates  absurd  unfairnesses.  At  least  the  proposals  that 
we  have  seen  would  eliminate  all  liability  for  parties  for  sites  prior 
to  1987,  which  seems  to  be  the  most  popular  proposal  so  far. 

What  that  means,  remarkably  enough,  is  that  even  though  a  sin- 
gle party,  which  may  be  a  Fortune  500  company,  has  owned  the 
site  from  the  beginning  of  construction  of  anything  on  that  site, 
caused  all  the  contamination  on  that  site,  as  long  as  they  stopped 
contaminating  at  their  own  site  prior  to  1987  somebody  else  has  to 
pay  for  the  cleanup.  To  me,  that  makes  no  sense  from  any  guise 
of  either  fairness  or  dealing  with  the  problems  in  a  manner  that 
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we  think  should  be  addressing  the  concerns  of  the  communities  in- 
volved. 

Second,  most  people  in  the  previous  panel  picked  1987  as  a  cutoff 
date  because  it  is  fundamentally,  theoretically  unfair  to  retro- 
actively impose  liability  before  that  date.  What  is  remarkable  is 
that  Superfund,  as  I  recall,  was  passed  in  1980.  So  for  many  years, 
and  as  you  may  recall,  there  was  a  vigorous  debate  in  1985  and 
1986  to  reauthorize  this  program  over  liability  concerns.  Everybody 
was  fully  aware  of  their  responsibility,  and  yet  contamination  that 
may  have  occurred  due  to  disposals  before  1987  would  be  exempted 
from  any  kind  of  liability. 

Third,  eliminating  retroactive  liability  kills  incentives  for  firms 
to  deal  with  pollution  at  non-NPL  sites.  Mr.  Oxley,  you  supported 
an  amendment  to  make  it  easier  for  companies  to  engage  in  vol- 
untary cleanups.  Why  do  companies  engage  in  voluntary  cleanups? 
They  do  so  in  order  to  get  ahead  of  the  Superfund  curve.  They  do 
so  in  order  to  avoid  future  liability  for  problems  that  may  occur  in 
the  future.  This  is  responsible  corporate  behavior.  It  is  a  great  in- 
centive. We  should  encourage  it.  But  we  need  to  have  the  hammer 
of  Superfund  there  in  order  for  that  to  happen.  Eliminating  retro- 
active liability  kills  that  incentive. 

Finally,  eliminating  retroactive  liability,  once  again,  remarkably, 
would  increase  the  role  of  government,  particularly  the  Federal 
Government.  We  would  be  replacing  75  percent  of  the  cleanups 
that  are  currently  being  conducted  by  the  private  sector  and  having 
Federal  bureaucrats  take  over  that  role  with  the  loss  of  efficiencies, 
according  to  CBO,  of  at  least  13  percent.  So  we  are  actually  having 
to  dip  deeper  into  the  Federal  pocket  to  pay  for  those  inefficiencies. 

From  our  perspective,  for  all  these  reasons  retroactive  liability  is 
a  step  backwards,  not  a  step  forward,  in  reform  and  jeopardizes  the 
real  goal  of  Superfund,  which  is  to  provide  fairness  to  the  truly  in- 
nocent, the  communities  around  these  sites. 

Thank  you  so  much. 

[The  prepared  statement  and  attachments  of  the  Environmental 
Defense  Fund  were  submitted  for  the  record:] 

Prepared  Statement  of  Environmental  Defense  Fund 

introduction 

On  behalf  of  the  Environmental  Defense  Fund  (EDF)  and  its  more  than  290,000 
members,  I  want  to  thank  Chairman  Oxley  and  the  other  members  of  the  Sub- 
committee for  this  opportunity  to  discuss  Superfund  reauthorization.  My  name  is 
Karen  Florini  and  I  am  the  Chair  of  EDF's  Environmental  Health  and  Toxics  Pro- 
gram. EDF  has  been  actively  involved  in  the  Superfund  reauthorization  process  dur- 
ing this  Congress  and  prior  ones,  and  served  on  EPA's  NACEPT  Committee  on 
Superfund  and  on  the  National  Commission  on  Superfund. 

EDF  believes  that  it  is  both  possible  and  imperative  to  craft  legislation  that  will 
address  the  serious  flaws  in  the  current  Superfund  program,  while  at  the  same  time 
assuring  and  enhancing  the  protection  of  human  health  and  the  environment. 

Even  though  we  are  still  within  the  first  six  months  of  this  Congress,  time  is 
short.  The  consequences  of  reauthorization  delay  could  be  severe.  Cleanups  are  like- 
ly to  be  postponed  or  slowed,  potentially  responsible  parties  (PRPs)  will  delay  settle- 
ment discussions  pending  new  legislation,  and  EPA  will  be  forced  to  marshal  its  di- 
minishing resources — postponing  cleanup  contracts  and  investigations.  Litigation 
will  drag  on.  Worst  of  all,  inaction  by  this  Congress  will  send  a  signal  to  the  hun- 
dreds of  communities  who  have  already  waited  for  cleanups,  in  many  cases  more 
than  a  decade,  that  they  must  wait  still  longer. 
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Because  this  hearing  focuses  on  liability  issues,  our  testimony  today  addresses 
only  those  issues.  EDF's  testimony  submitted  for  yesterday's  hearing  of  the  House 
Transportation  and  Infrastructure  Committee's  Subcommittee  on  Water  Resources 
and  the  Environment  contains  our  views  on  several  additional  issues  we  regard  as 
central  to  Superfund  reauthorization,  including  improving  remedy  selection,  and 
providing  a  more  meaningful  and  appropriate  role  both  for  the  public  and  for  state 
and  local  governmental  entities. 

II.  KEY  LIABILITY  ISSUES 

A.  Overview 

EDF  believes  that  Superfund's  liability  system  is  the  cornerstone  of  this  nation's 
hazardous  waste  and  pollution  prevention  policies.  Alterations  in  this  system  should 
be  undertaken  cautiously,  without  weakening  the  important  incentives  created  by 
this  regime. 

Although  there  are  a  wide  array  of  liability  issues  raised  by  Superfund,  EDF  be- 
lieves that  two  are  particularly  critical.  First,  reauthorization  must  ensure  that 
Superfund  retains  the  trio  of  powerful  incentives  created  by  the  current  law:  to  in- 
vest in  pollution  prevention,  to  carefully  manage  new  wastes,  and  to  undertake  vol- 
untary cleanups.  Clearly,  Superfund's  main  purpose  is  to  remediate  identified  sites 
that  pose  a  risk  to  human  health  and  the  environment.  But,  Superfund — and  its  li- 
ability system  in  particular — serves  a  much  larger  purpose  in  giving  businesses  a 
compelling  incentive  to  address  the  risks  associated  with  hazardous  waste  genera- 
tion and  disposal.  We  will  vigorously  oppose  changes  to  Superfund  that  would  elimi- 
nate or  substantially  weaken  these  incentives. 

Second,  changes  are  clearly  needed  to  improve  the  allocation  of  liability.  The  hit- 
or-miss  approach  of  relying  on  contribution  actions  has  engendered  excessive  litiga- 
tion, and  complaints  about  the  fairness  of  requiring  viable  parties  to  pay  for  the  so- 
called  "orphan"  share.  However,  we  believe  it  is  essential  that  mechanisms  for  pay- 
ing orphan  shares  are  precisely  identified  in  the  statute  and  do  not  in  any  way  less- 
en the  ability  of  the  Federal  Government  to  finance  ongoing  or  future  cleanup  activi- 
ties. In  our  view,  it  is  simply  indefensible  for  the  Federal  Government  to  slow  or 
stop  cleanup  work  in  some  communities  solely  to  defray  the  "orphan"  share  cleanup 
costs  of  an  identified  polluter.  If  it  is  Congress'  judgment  that  the  Federal  Govern- 
ment should  pay  for  "orphan"  shares,  Congress  should  find  the  additional  resources 
to  do  so  and  not  place  the  burden  on  the  backs  of  local  communities  who  have  al- 
ready been  denied  adequate  cleanups  for  too  long. 

In  our  view,  the  key  issues  relating  to  liability  are:  (1)  incentives;  (2)  orphan  fund- 
ing; and  (3)  small  business  concerns. 

B  Incentives 

As  noted  above,  Superfund's  liability  system  has  given  industry  powerful  incen- 
tives to  do  three  things:  reduce  the  generation  of  waste  through  pollution  preven- 
tion, go  beyond  regulatory  requirements  in  handling  whatever  wastes  are  produced, 
and  clean  up  old  contaminated  properties  without  awaiting  the  onset  of  Superfund 
litigation.  The  liability  rules  have  accomplished  these  important  objectives  without 
burdensome  new  regulations,  without  thousands  of  new  Federal  bureaucrats,  and 
without  prescriptive  and  costly  technology  requirements.  No  environmental  regu- 
latory program  can  come  close  to  making  these  claims. 

Under  Superfund,  each  business  uses  its  own  best  judgment  to  avoid  liability.  One 
company  may  choose  an  aggressive  program  of  pollution  prevention.  Another  firm 
might  carefully  scrutinize  its  waste  disposal  contractor.  A  third  company  may  con- 
duct an  environmental  audit  and  voluntarily  clean  up  its  old,  abandoned  waste  sites 
before  they  create  a  hazard  to  the  local  community.  A  fourth  may  decide  to  use  the 
most-secure  available  facilities  for  handling  wastes — namely  hazardous  waste  treat- 
ment and  disposal  facilities  regulated  under  Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA) — even  for  wastes  not  legally  categorized  as  hazardous. 

Although  hard  to  measure  directly,  these  incentives  are  clearly  operating  in  the 
real  world.  For  example,  more  than  409f  of  wastes  sent  to  "hazardous  waste"  treat- 
ment and  disposal  facilities  are  not  legally  classified  as  hazardous  wastes  (see  at- 
tachment 1).  Some  generators  are  thus  responding  to  the  incentives  created  by 
Superfund  by  handling  their  wastes  in  the  most  secure  fashion  now  available — 
namely  by  using  treatment  and  disposal  facilities  that  are  required  to  be  used  for 
those  wastes  legally  classified  as  hazardous.1 


It  is  widely  acknowledged  that  the  current  system  for  classifying  wastes  as  hazardous  under 
subtitle  C  of  the  Resource  Conservation  and  Recovery  Act  fails  to  capture  some  wastes  that  are 
hazardous  in  fact   just  as  it  captures  some  that  do  not  warrant  regulation  as  hazardous-.  Since 
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Similarly,  an  example  of  Superfund's  effectiveness  in  prompting  cleanups  beyond 
the  litigation  context  emerges  from  a  June  11th  story  in  the  Cleveland  Plain  Dealer 
about  the  Ashtabula  River  Partnership,  a  group  that  is  working  to  avoid  a  potential 
Superfund  listing  by  creating  "a  better-than-Superfund  cleanup  plan"  for  the  river's 
heavy-metal  and  PCB  contamination  problems.  The  paper  quoted  Rep.  Steve 
LaTourette  (R-OH)  as  remarking  that  '[t]he  prospect  of  a  Superfund  designation 
has  proven  to  be  a  more  effective  tool  than  the  Superfund  itself.  With  Superfund, 
however,  most  parties  wouldn't  even  be  at  the  table.'  2 

More  generally,  anecdotal  information  from  large  remediation  firms  illustrates  the 
scope  of  this  phenomenon.  In  an  informal  survey,  four  of  the  largest  companies  in 
the  environmental  remediation  business  were  asked  to  estimate  the  percentage  of 
their  cleanup  projects  that  do  not  involve  sites  on  the  Superfund  National  Priorities 
List  (NPL).  Those  companies'  representatives  stated  that  between  90-999^  of  their 
cleanup  contracts  were  at  non-NPL  sites — ones  at  which  cleanups  are  proceeding 
without  Superfund  litigation.3  (Obviously,  such  voluntary  programs  are  desirable 
only  to  the  extent  that  they  actually  achieve  protection  of  health  and  the  environ- 
ment.* 

In  effect,  Superfund  sets  a  rigorously  enforced  performance  requirement — protect 
human  health  and  the  environment — and  then  allows  the  ingenuity  of  the  market- 
place to  decide  how  best  to  achieve  it  at  the  lowest  possible  cost.  Firms  are  given 
a  compelling  reason  to  avoid  creating  a  risk  to  human  health  and  the  environment. 
But,  they  are  free  to  use  new  technologies  when  they  become  available,  and  to  con- 
sider the  unique  aspects  of  their  circumstance.  As  the  Committee  evaluates  propos- 
als to  replace  the  liability  system,  it  is  imperative  that  you  ask  what  will  take  its 
place.  Will  it  require  substantially  more  bureaucratic  analysis  (and  thus  taxpayer 
resources),  and  federal  intrusion?  Will  it  be  more  or  less  cost-effective?  And,  most 
importantly,  will  it  lead  to  the  same  or  increased  level  of  environmental  protection, 
and  avoid  slowing  down  cleanups? 

Because  it  is  imperative  that  the  incentives  outlined  above  be  preserved,  EDF  be- 
lieves that  firms  should  continue  to  face  potential  responsibility  for  inadequate 
waste  practices  (independent  of  the  regulatory  status  of  those  practices)  and  for 
unaddressed,  abandoned  waste  sites.  In  particular,  we  see  no  option  but  to  retain 
so-called  retroactive  liability  for  sites  created  prior  to  Superfund  s  enactment.  Even 
if  it  could  be  concluded  that  the  resources  now  in  the  Superfund  Trust  Fund  are, 
as  some  hope  and  assert,  adequate  to  address  all  remaining  problems  at  current 
Superfund  sites,  that  determination  leaves  wholly  unanswered  the  question  of  how 
to  preserve  incentives  for  cleaning  up  the  vastly  larger  universe  of  non-Superfund 
sites  if  retroactive  liability  were  to  be  repealed. 

At  the  same  time,  we  strongly  support  development  of  approaches  that  will  dra- 
matically streamline  the  determination  of  liability  under  the  existing  liability  rules. 
Under  current  law,  the  Federal  Government  sues  one  or  more  firms  to  perform  a 
Superfund  cleanup  who,  in  turn,  sue  others  to  help  defray  cleanup  costs.  Ultimately, 
either  through  settlement,  negotiation,  or  court  order,  the  private  parties  resolve 
their  liability  with  the  government  and  with  each  other.  But,  reliance  on  the  courts 
for  this  purpose  has  led  to  costly  and  unjustified  delays. 

One  alternative  would  be  an  allocation  process  to  roughly  determine  shares 
among  PRPs.  These  determinations  could  allow  parties  to  easily  and  expeditiously 
determine  their  responsibilities  with  the  government  and  with  each  other.  This  re- 
tains the  incentives  in  Superfund's  liability  scheme,  but  creates  a  faster  and  most 
cost-effective  way  to  implement  it. 

C.  Orphan  Funding 

Under  current  law,  the  application  of  joint  and  several  liability  means  that  a  lia- 
ble party,  not  the  federal  government,  is  financially  responsible  for  the  acts  of  other 
liable  parties.  This  makes  sense  in  many  Superfund  cases  because  the  harm  caused 
by  the  polluters — contaminated  soil  or  groundwater — is  not  readily  divisible  in  a 
manner  that  allows  it  to  be  causally  linked  to  the  activities  of  any  one  party.  As 
a  result,  Superfund  considers  all  polluters  to  be  equally  responsible  for  cleanup 
costs.  The  only  apparent  alternative — requiring  the  plaintiff  to  prove  which  respon- 
sible party  should  bear  liability  for  a  particular  portion  of  the  overall  cleanup 
costs — is  tantamount  to  immunizing  responsible  parties  from  suit  in  most  instances. 


not  all  waste  generators  will  have  the  sophistication,  or  the  foresight,  to  respond  to  the  incen- 
tives for  sound  waste  management  created  by  Superfund's  liability  system,  these  flaws  in  the 
RCRA  regulatory  universe  are  of  considerable  concern. 

2"Toxic  Cleanup:  Ohians  Aim  to  Skirt  Superfund  Listing,"  Greenwire  (electronic  newsletter), 
June  14,  1995  (synopsizing  story  from  June  11  Cleveland  Plain  Dealer). 

3  Kenneth  Berlin,  personal  communication,  June  16.  1995,  citing  information  gathered  for  an 
upcoming  column  to  be  published  in  the  National  Law  Journal 
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Much  has  been  said  about  allocating  liability  among  responsible  parties.  Given 
the  very  real  difficulties  of  linking  conduct  with  harm  at  Superfund  sites,  such  an 
allocation  can  only  be  a  rough  exercise  in  equity.  It  would  be  a  mistake  to  assume 
that  any  court  or  allocator  can  accurately  calculate  the  precise  percentage  of  respon- 
sibility for  every  party  at  a  site,  as  though  it  were  a  mathematical  equation.  It  is 
rough  justice,  plain  and  simple. 

Generally,  EDF  supports  efforts  to  use  allocation  procedures  or  other  alternative 
dispute  resolution  procedures  to  resolve  Superfund  cases.  In  cases  where  all  parties 
are  financially  viable,  it  can  reduce  transaction  costs,  speed  resolution  of  liability 
and  give  all  parties  greater  certainty  about  their  responsibilities. 

However,  any  such  allocation  procedure  must  be  "budget  neutral."  No  other  ap- 
proach is  feasible  in  light  of  the  demands  on  the  federal  budget.  If  any  allocation 
process  is  unconstrained,  there  is  a  very  real  risk  that  the  size  of  the  orphan  shares, 
and  hence  the  cost  to  the  government,  could  be  extreme.  It  is  essential  to  place  some 
kind  of  cap  on  orphan  spending  to  prevent  runaway  federal  obligations. 

D.  Small  Business  Concerns 

The  liability  system,  in  its  current  form,  is  a  one-size-fits-all  system.  Whether  a 
business  is  a  sole  proprietorship  or  a  Fortune  500  conglomerate,  the  liability  process 
and  rules  are  the  same.  EDF  believes  that  Congress  can  and  should  provide  mean- 
ingful assistance  to  small  businesses,  without  changing  the  structure  and  incentives 
of  the  current  liability  system. 

Given  that  the  liability  system  is  implemented  through  the  court  system,  small 
businesses  are  frequently  at  a  disadvantage  in  defending  themselves  in  contribution 
cases  brought  by  larger  firms.  Even  if  they  only  contributed  a  minimal  amount  to 
a  Superfund  site,  the  resolution  of  their  liability  may  take  years. 

EDF  believes  that  an  allocation  process  can  provide  much  needed  assistance  for 
small  businesses.  In  general,  we  believe  that  pending  and  prospective  litigation 
should  be  stayed  or  barred  until  the  allocation  process  is  complete.  Settling  small 
businesses  should  also  receive  third  party  lawsuit  protection.  The  allocation  process 
should  run  on  right  timelines,  with  real  incentives  to  make  sure  that  decisions  are 
made  in  a  timely  fashion.  Expedited  determinations  should  be  made  for  de  minimis 
and  de  micromis  parties.  Small  businesses  should  also  receive  an  "ability  to  pay" 
determination  ana  structured  settlements  to  allow  such  firms  to  spread  out  their 
payments  over  time. 

These  recommendations  will  not  allow  small  businesses  to  escape  their  cleanup 
responsibilities,  but  they  will  ease  the  burden  of  those  obligations. 

III.  CONCLUSION 

The  Environmental  Defense  Fund  is  committed  to  making  Superfund  work.  That 
is  why  we  previously  participated  in  the  NACEPT  process,  the  National  Commission 
on  Superfund,  and  other  efforts  to  bring  about  meaningful  reform  to  this  program. 
However,  we  do  not  favor  overhauling  Superfund  simply  for  the  sake  of  doing  some- 
thing different. 

Key  components  will  be  promoting  a  streamlined  liability  process  that  provides 
much-needed  procedural  and  fairness  improvements  to  reduce  transaction  costs, 
rationalizing  and  standardizing  the  erratic  and  inconsistent  remedy  selection  proc- 
ess, and  making  improvements  in  public  involvement  and  state  roles.  EDF  believes 
that  a  balanced,  centrist  approach  makes  sense  for  all  of  these  issues. 

EDF  looks  forward  to  working  with  the  Committee  as  it  moves  ahead  with  this 
important  legislation. 


Institute  of  Chemical  Waste  Management, 

October  24,  1991. 
Cheryl  DeSiena 
Minority  Counsel 

Senate  Environment  and  Public  Works  Committee 
Washington,  DC 

Dear  Cheryl:  In  response  to  your  recent  request,  we  have  surveyed  the  members 
of  NSWMA's  Institute  of  Chemical  Waste  Management  (ICWM)  concerning  the 
treatment  and  disposal  of  "non-hazardous  industrial  waste"  at  Subtitle  C  "hazard- 
ous waste"  units.  Specifically,  we  asked  ICWM  members  to  indicate  the  volume  of 
non-hazardous  industrial  waste  handled  at  their  Subtitle  C  treatment  and  disposal 
units— as  well  as  the  Percentage  of  total  receipts  at  their  Subtitle  C  facilities  which 
are  currently  defined  as  non-hazardous  industrial  waste. 
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We  received  responses  from  10  ICWM  member-firms,  as  summarized  in  the  at- 
tachment. For  protection  of  confidential  business  information,  these  respondents  are 
identified  by  numbers  rather  than  by  company  name. 

As  you  can  see,  respondents  indicated  that — on  an  annual  basis — they  handled 
approximately  3,229,000  tons  of  non-hazardous  industrial  waste  in  Subtitle  C  units. 
These  industrial  waste  totals  constituted  approximately  44.7^  of  all  wastes  handled 
at  the  respondents'  Subtitle  C  facilities. 

While  these  numbers  may  surprise  some  observers,  it  has  been  obvious  for  several 
years  that  significant  quantities  of  industrial  waste  are  handled  in  Subtitle  C  units 
at  both  commercial  hazardous  waste  facilities  and  "captive"  or  "on-site"  hazardous 
waste  treatment  and  disposal  operations. 

Waste  generators  often  choose  to  use  expensive  Subtitle  C  treatment  and  disposal 
technologies  to  minimize  possible  future  environmental  liabilities.  Technologies  like 
chemical  or  thermal  treatment  or  waste  disposal  in  state-of-the-art  Subtitle  C  land 
disposal  units  obviously  can  help  reduce  the  possibility  of  dangerous  "releases"  and 
potential  generator  liabilities  for  cleanup  costs. 

This  kind  of  environmental  responsibility  and  "liability  insurance"  is  particularly 
valuable  where  the  generator  believes  that  an  individual  waste  may  have  poten- 
tially dangerous  properties — regardless  of  whether  or  not  it  is  currently  classed  as 
a  "hazardous  waste"  under  EPA's  complex  and  still-incomplete  waste  categorization 
system.  Generators  may  also  elect  additional  hazardous  waste  protection  if  the 
waste  is  from  one  of  the  numerous  classes  of  materials  where  categorization  of  the 
waste  as  "hazardous"  or  "non-hazardous"  has  been  defeired  pending  EPA's  comple- 
tion of  long-overdue  technical  studies. 

As  you  know,  NSWMA  and  ICWM  have  consistently  argued  that  "interstate  bans" 
and  differential  fees  affecting  the  interstate  movement  of  solid  waste  can  easily  be 
environmentally  counterproductive.  As  an  example,  if  bans  or  fees  were  to  limit  the 
movement  of  non-hazardous  industrial  waste,  it  would  often  prevent  generators  from 
voluntarily  sending  some  percentage  of  their  formally  "non-hazardous"  waste  to 
more  expensive  environmentally-protective  hazardous  waste  facilities.  The  result  of 
such  barriers  could  be  to  prevent  waste  generators  from  taking  environmentally  re- 
sponsible action. 

We  trust  the  Environment  and  Public  Works  staff  will  continue  to  be  sensitive 
to  these  issues — recognizing  that  the  figures  developed  in  our  survey  of  non-hazard- 
ous industrial  waste  reflect  generators  choosing  the  more  costly  environmentally  re- 
sponsible option  for  certain  categories  of  waste — rather  some  sort  of  an  aberration 
that  needs  to  be  "fixed". 
Sincerely, 

Douglas  MacMillan, 
Director,  Hazardous  Waste  Programs. 

Treatment  and  Disposal  of  "Non-hazardous  Industrial  Waste"  at  Subtitle  C  Hazardous  Waste  Units 


r„mn,n„  Volume  Volume  Percent  Total  fnmmpnK 

Company  Non-Hazardous'  All  Wastes'  Non-Hazardous3  Comments 


50.000  250,000  20  (a)  Volumes  estimated 

(b)  Approximately  300.000 
tons  of  non-hazardous  in- 
dustrial wastes  goes  to  the 
firm's  Subtitle  D  units 
(40%  of  the  total  Subtitle 
D  receipts) 

31.000  110.600  28  

56.000  140.000  40  (a)  Volumes  estimated 

(b)  No  Subtitle  0  units  lo- 
cated at  this  facility 

75.000  340.910  22  (a)  All  wastes  received  at  this 

facility   go   to   Subtitle   C 
units 

205.754  495.302  42  (a)  All  wastes  received  at  this 

facility   go   to   Subtitle   C 
units 
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Treatment  and  Disposal  ot  "Non-hazardous  Industrial  Waste"  at  Subtitle  C  Hazardous  Waste  Units- 
Continued 


Volume 

Voiume 

Percent  Total 

Non-Hazardou 

■ 

All  Wastes- 

Non-Hazardous > 

VI 

3.800 

7.600 

50 

(a)  Volumes  estimated 

(b)  While  Doth  Subtitle  C  and 
Subtitle  D  wastes  are 
treated.  no  hazardous 
waste  treatment  resiflues 
are  disposed  on-site  Ap- 
proximately 190  tons  of 
hazardous  waste  treatment 
residues  are  managed  at 
off-site  Subtitle  C  disposal 
units 

Vli 

30.000 

150.000 

20 

(a)  Volumes  estimated 

(b)  All  m-coming  wastes  ren- 
dered non-hazardous  and 
disposed  on-site  Limited 
amount  of  hazardous 
"multi-source  leachate" 
sent  off-site  for  treatment 
and  disposal 

VIII  

1,351.000 

3.214.000 

42 

IX  ..... 

676.000 

1.108.196 

61 

X 

750  000 

1.400.000 

54 

(A)  Volumes  estimated 

Total    (10  firms 

report- 

Total.  (10 

firms 

report- 

Overall  Percent  of  non- 

Average  percent  for  10  report- 

ing) 3.228.554  tons 

ing)  7,216.608  tons 

hazardous 

waste  re- 

ing  firms  37  9% 

ceivea  in 

Subtitle  C 

units    (10 

firms   re- 

porting!  44.7%. 

'Volume  of  "non-hazardous  industrial  waste"  going  to  Subtitle  C  ("Hazardous  Waste")  units  (in  tons) 

'Volume  of  all  waste  managed  in  Subtitle  C  units  (in  tons) 

3  Percentage  ot  waste  received  m  Subtitle  C  units  that  is  non-hazardous 

Mr.  Oxley.  Thank  you,  Mr.  Roberts. 
Mr.  Steinman. 

STATEMENT  OF  DAVID  STEINMAN 

Mr.  Steinman.  Thank  you,  Mr.  Chairman. 

I  am  David  Steinman,  vice  president  for  Mellon  Bank's  Real  Es- 
tate Credit  Recovery  Division.  In  that  capacity,  I  run  the  bank's 
workout  and  recovery  operations  in  Philadelphia  although  I  reside 
at  headquarters  in  Pittsburgh.  I  have  33  years  of  experience  in 
commercial  mortgage  lending.  I  am  pleased  today  to  address  the 
subcommittee  on  behalf  of  the  Mortgage  Bankers  Association. 

Today's  hearing  on  liability  issues  arising  under  the  Superfund 
law  is  one  of  great  importance.  Your  hearing  is  also  extremely 
timely.  With  Congress  focusing  on  reforming  inefficient  and  waste- 
ful Federal  programs,  the  Superfund  law  is  a  worthy  target.  We 
commend  you  on  your  initiatives  and  look  forward  to  working  with 
you  in  that  endeavor. 

Today  I  would  like  to  focus  your  attention  on  one  of  the  original 
elements  of  the  liability  framework  that  was  and  still  is  critical  to 
the  success  of  the  Superfund  program.  That  is  the  exemption  to 
protect  a  secured  party  from  liability  for  acting  to  protect  their  se- 
curity interests  without  actually  participating  in  the  management 
of  a  facility. 
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Lenders  of  every  type  crave  certainty  in  their  transactions.  Even 
the  most  attractive  loan  will  be  rejected  when  the  possibility  exists 
that  unforeseen  circumstances  could  wipe  out  its  potential  return 
or,  worse  yet,  create  a  loss.  To  lenders,  the  downside  risk  of  loss 
resulting  from  potential  environmental  liability  often  causes  loans 
that  would  otherwise  be  attractive  to  be  rejected.  Environmental 
contamination  often  causes  a  major  loss  in  property  value.  At  one 
California  location,  for  example,  the  anticipated  costs  of  cleanup  as- 
sociated with  site  redevelopment  grew  from  $3.5  million  to  $27  mil- 
lion. 

Not  only  are  lenders  hurt  by  lost  opportunities  to  provide  credit, 
the  uncertainty  of  risk  can  have  a  devastating  impact  on  the  busi- 
nesses, small  and  large,  that  rely  on  that  capital  for  their  under- 
takings. Many  neighborhoods  and  industrial  areas  in  our  major 
cities  remain  virtually  abandoned  even  though  many  of  these  areas 
show  a  great  potential  for  sound  return  on  investment. 

Congress  sought  to  avoid  such  problems  when  it  enacted  the 
Superfund  law.  EPA  published  a  rule  describing  the  parameters  of 
exemption.  It  was  overturned  purely  on  procedural  grounds.  Thus 
issue  of  certainty  with  respect  to  the  secured  creditor  exemption 
has  never  been  adequately  resolved.  Furthermore,  litigation  seek- 
ing to  resolve  this  uncertainty  has  had  a  chilling  effect  on  lenders 
and  fiduciaries  as  well  as  their  customers.  Hardest  hit  have  been 
small  business  owners,  those  seeking  to  redevelop  inner  city  neigh- 
borhoods, home  builders,  and  businesses,  such  as  dry  cleaners, 
with  some  connection  to  potentially  hazardous  materials.  This  also 
imposes  a  harsh  toll  on  local  communities  that  suffer  a  loss  of  jobs, 
reduced  property  values,  foregone  tax  revenues,  and  environmental 
problems  that  remain  unsolved. 

As  the  country's  leading  organization  representing  the  real  estate 
finance  industry,  MBA  acknowledges  that  the  availability  of  capital 
for  real  estate  investment  depends  upon  the  preservation  of  value 
of  mortgage  loan  collateral.  As  such,  it  has  long  sought  to  resolve 
the  uncertainty  surrounding  the  secured  creditor  exemption  under 
Superfund. 

Congress  and  the  Environmental  Protection  Agency  have  already 
tried  on  several  occasions  to  resolve  this  area  of  uncertainty.  Each 
time,  the  real  estate  lending  community  has  supported  these  ef- 
forts. We  urge  you  to  act  again  to  reestablish  the  secured  creditor 
exemption  and  to  clarify  its  parameters. 

Legislation  such  as  Representatives  Upton  and  Tauzin's  H.R.  200 
would  provide  needed  certainty  in  the  marketplace.  Other  legisla- 
tive proposals  would  expand  the  exemption  for  secured  parties  from 
liability  under  Superfund  even  further,  to  other  environmental 
statutes,  a  concept  strongly  supported  by  the  real  estate  lending 
community.  We  therefore  encourage  you  to  explore  ways  of  incor- 
porating such  an  approach  in  your  legislation. 

It  is  instructive  to  note  that  several  States  have  deemed  it  nec- 
essary to  enact  legislation  that  replaces  the  recently  overturned 
EPA  rule.  Pennsylvania,  for  example,  has  moved  to  a  direct  causa- 
tion approach  that  merits  consideration.  Under  a  law  that  takes  ef- 
fect on  July  18,  a  lender's  environmental  liability  is  limited  to  the 
cost  of  a  response  action  that  may  be  directly  attributable  to  the 
lender's  actions.  Using  this  approach,  ownership  or  control  of  the 
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property  after  foreclosure  does  not  itself  trigger  liability.  We  en- 
courage you  to  consider  such  a  liability  scheme  as  you  prepare  your 
Superfund  reform  bill. 

In  addition  to  MBA's  support  of  congressional  initiatives,  our  or- 
ganization has  encouraged  several  of  EPA's  recent  common  sense 
operational  enhancements  to  the  Superfund  program  and  supports 
the  Agency's  desire  to  promote  the  beneficial  reuse  of  so-called 
"brownfields"  sites.  EPA's  delisting  of  25,000  sites  from  CERCLA's 
data  base  will  not,  by  itself,  however,  eliminate  lender  fears  about 
potential  cleanup  activity.  With  respect  to  properties  with  remain- 
ing hazards,  EPA  should  provide  covenants  not  to  sue  prospective 
purchasers  and  their  successors  in  interest.  Lenders  also  need  pro- 
tection from  third  party  litigation. 

I  thank  you,  Mr.  Chairman,  for  your  time. 

[The  prepared  statement  of  David  Steinman  follows:] 

Prepared  Statement  of  David  Steinman,  Vice  President,  Real  Estate  Credit 
Recovery,  Mellon  Bank,  N.A.,  on  Behalf  of  the  Mortgage  Bankers  Associa- 
tion of  America 

i.  introduction 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  David  Steinman,  Vice  Presi- 
dent for  Mellon  Bank's  Real  Estate  Credit  Recovery  Division.  In  that  capacity,  I  run 
the  bank's  workout  and  recovery  operations  in  Philadelphia.  I  have  33  years  of  expe- 
rience in  commercial  mortgage  lending. 

I  am  pleased  today  to  address  the  Subcommittee  on  behalf  of  the  Mortgage  Bank- 
ers Association  of  America  (MBA).  Mellon  has  been  a  member  of  MBA  for  more  than 
20  years,  and  I  have  participated  in  MBA's  many  activities,  and  served  in  a  number 
of  its  leadership  capacities  over  the  past  30  years. 

Today's  hearing  on  liability  issues  arising  under  the  Comprehensive  Environ- 
mental Response,  Compensation  and  Liability  Act  (CERCLA)  or  Superfund  law,  is 
one  of  great  importance.  Your  hearing  is  also  extremely  timely.  Under  new  leader- 
ship, Congress  has  focused  attention  on  reforming  and,  in  some  instances,  eliminat- 
ing many  inefficient  and  wasteful  and  unproductive  programs  sponsored  by  the  Fed- 
eral government.  Nowhere  is  there  a  greater  opportunity  to  find  a  better  way  to  op- 
erate an  important  government  program  than  the  Superfund  law.  We  commend  you 
on  your  initiatives  and  look  forward  to  working  with  you  in  that  endeavor. 

Today,  I  would  like  to  focus  your  attention  on  one  of  the  original  elements  of  the 
liability  scheme  that  was,  and  still  is,  critical  to  the  success  of  the  Superfund  pro- 
gram. That  is  the  exemption,  crafted  into  the  law,  to  protect  a  secured  party  from 
liability  for  acting  to  protect  their  security  interests  without  actually  participating 
in  the  management  of  a  facility. 

II.  need  for  certainty  in  lending  transactions 

Lenders  of  every  type  crave  certainty  in  their  transactions.  They  expend  a  great 
deal  of  time  and  energy  analyzing  the  potential  for  risk  of  loss  for  the  loans  they 
undertake  to  extend  to  credit-worthy  borrowers.  Even  the  most  attractive  loan  will 
be  rejected  when  the  possibility  exists  that  unforeseen  circumstances  could  wipe  out 
its  potential  return  or,  worse  yet,  create  a  loss. 

To  lenders,  the  "downside"  risk  of  loss  resulting  from  potential  environmental  li- 
ability often  causes  loans  that  would  otherwise  be  attractive,  to  be  rejected.  As  a 
lender,  I  have  experienced  many  situations  where  environmental  contamination  has 
caused  a  major  loss  in  property  value.  At  one  California  location,  for  example,  the 
anticipated  costs  of  cleanup  associated  with  site  redevelopment  grew  from  about 
$3.5  million  to  $27  million. 

Because  of  the  uncertainty  created  by  potential  liability  for  environmental  clean- 
ups, many  potential  loans  are  lost.  Although  this  may  hurt  lenders  because  of  lost 
opportunities  to  provide  credit,  it  can  have  a  devastating  impact  on  the  businesses — 
small  and  large— that  rely  on  that  capital  for  their  undertakings. 

Furthermore,  these  decisions  can  have  a  significant  impact  on  local  communities. 
Many  neighborhoods  and  industrial  areas  in  our  major  cities  remain  virtually  aban- 
doned as  a  result  of  reinvestment  capital  having  been  scared  away  by  potential 
Superfund  liability.  Thus,  even  though  many  of  these  areas  show  a  great  potential 
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for  sound  return  on  investment,  there  remains,  a  reluctance  on  the  part  of  tradi- 
tional sources  of  debt  capital  to  invest  in  these  so-called  "brownfields"  areas. 

Most  importantly,  the  reluctance  of  lending  institutions  to  invest  their  capital  for 
fear  of  environmental  liability  prevents  the  cleanup  of  already  contaminated  sites. 
This  is  especially  true  when  loans  that  could  otherwise  have  been  used  for  the 
cleanup  of  environmental  hazards  are  denied  because  of  this  concern.  In  some  cases, 
lenders  must  abandon  liens  on  properties  where  the  costs  to  remediate  exceed  the 
potential  value  of  the  clean  site. 

III.  LENDER  LIABILITY 

Congress  hoped  to  avoid  such  problems  when  it  enacted  the  Superfund  law.  How- 
ever, despite  its  incorporation  of  a  so-called  "secured  lender"  exemption  into  the 
original  statute,  it  did  not  adequately  establish  the  parameters  of  the  activities  in 
which  a  secured  party  could  engage  without  moving  beyond  the  protections  of  that 
exemption.  EPA's  attempt  to  establish  just  such  a  set  of  guidelines  through  its  lend- 
er liability  rule,  issued  on  April  29,  1992  (the  "EPA  Rule"),  was  overturned  by  the 
U.S.  Circuit  Court  of  Appeals  for  the  District  of  Columbia  Circuit  on  February  4  of 
last  year.  The  Court's  decision  was  based  purely  on  procedural  grounds — the  sub- 
stance of  the  exemption  was  never  examined  or  challenged.  Thus,  the  uncertainty 
with  respect  to  the  secured  creditor  exemption  has  never  been  adequately  resolved. 

Furthermore,  the  liability  and  potential  liability  arising  from  court  cases  in  the 
1980s  and  1990s  continue  to  have  a  chilling  effect  on  lenders  and  fiduciaries,  as  well 
as  on  their  customers.  As  illustration  we  have  identified  more  than  80  reported  Fed- 
eral court  actions  that  have  arisen  out  of  this  uncertainty.  Perhaps  the  hardest  hit 
have  been  small  business  owners,  organizations  seeking  to  undertake  inner-city  re- 
development activities,  home  builders,  and  businesses,  such  as  dry  cleaners,  with 
some  connection  to  potentially  hazardous  materials.  This  also  imposes  a  harsh  toll 
on  local  communities  that  suffer  a  loss  of  jobs,  reduced  property  values,  foregone  tax 
revenues,  and  environmental  problems  that  remain  unresolved. 

IV.  LEGISLATIVE/REGULATORY  INITIATIVES 

The  Mortgage  Bankers  Association  of  America  supports  an  ongoing  national  com- 
mitment to  protecting  human  health  and  the  environment,  and  acknowledges  that 
the  availability  of  capital  for  real  estate  investment  depends  upon  the  preservation 
of  value  in  mortgage  loan  collateral. 

As  the  country's  leading  organization  representing  the  real  estate  finance  indus- 
try, MBA,  in  concert  with  numerous  other  trade  associations  and  lending  institu- 
tions across  the  country,  including  life  insurance  companies,  pension  funds,  thrifts, 
commercial  banks,  and  others,  has  long  sought  to  resolve  the  uncertainty  surround- 
ing the  "secured  creditor"  exemption  under  Superfund. 

MBA  and  Mellon  Bank  are  also  part  of  a  coalition,  made  up  of  more  than  75  com- 
panies and  national  trade  associations.  Together  they  have  worked  to  support  Con- 
gressional efforts  to  resolve  favorably  the  uncertainty  currently  existing  with  respect 
to  lenders'  potential  liability  under  Superfund.  A  list  of  the  members  of  that  coali- 
tion is  attached. 

Congress  and  the  Environmental  Protection  Agency  have  already  tried,  on  several 
occasions,  to  resolve  this  area  of  uncertainty.  Each  time,  the  real  estate  lending 
community  has  supported  these  efforts.  We  therefore  urge  you  to  act  again  to  rees- 
tablish the  secured  creditor  exemption,  and  to  clarify  its  parameters. 

Legislation  such  as  Representative  Upton's  (R-MI)  and  Representative  Tauzin's 
(D-LA)  "Lender  and  Fiduciary  Fairness  in  Liability  Act"  (HR  200)  and  Senator 
D'Amato's  (R-NY)  "Asset  Conservation,  Lender  Liability  and  Deposit  Insurance  Pro- 
tection Act"  (S  394),  would  provide  needed  certainty  in  the  marketplace.  Signifi- 
cantly, each  of  these  proposed  bills  would  go  even  further  than  the  EPA  rule,  that 
failed  to  address  potential  liability  from  private  parties  and  fiduciary  issues,  and  did 
not  cover  the  "Resource  Conservation  and  Recovery  Act"  (RCRA)  or  other  environ- 
mental statutes. 

In  that  regard,  we  find  the  "Financial  Institutions  Regulating  Relief  Act  of  1995" 
(HR  1362),  introduced  by  Representative  Bereuter  (R-NE),  to  be  most  constructive. 
This  legislation  expands  the  exemption  for  secured  parties  from  liability  under 
Superfund  to  other  environmental  statutes — a  concept  strongly  supported  by  the 
real  estate  lending  community.  We  therefore  encourage  you  to  explore  ways  of  incor- 
porating their  approach  in  your  legislation. 

It  is  instructive  to  note  that  several  states  have  deemed  it  necessary  to  enact  leg- 
islation that  replaces  the  recently  overturned  EPA  rule.  Many  have  moved  to  pro- 
vide even  greater  clarity  than  legislation  under  consideration  by  Congress,  and 
nearly  a  dozen  states  have  adopted  statutes  close  in  form  to  the  EPA  rule. 
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Pennsylvania,  for  example,  has  moved  to  a  direct  causation  approach  that  merits 
consideration.  Under  the  new  "Economic  Development  Agency,  Fiduciary  and  Lend- 
er Environmental  Liability  Protection  Act,"  effective  July  18,  1995,  a  lender's  envi- 
ronmental liability  is  limited  to  the  cost  of  a  response  action  that  may  be  directly 
attributable  to  the  lender's  actions.  Using  this  approach,  ownership  or  control  of  the 
property  after  foreclosure  does  not  by  itself  trigger  liability.  We  encourage  you  to 
consider  such  a  liability  scheme  as  you  prepare  your  Superfund  reform  bill. 

V.  SUPERFUND  AND  LENDERS 

In  addition  to  MBA's  support  of  Congressional  initiatives,  our  organization  has 
encouraged  several  of  EPA's  recent  common-sense  operational  enhancements  to  the 
Superfund  program  and  supports  the  Agency's  desire  to  promote  the  beneficial  reuse 
of  so-called  "brownfields"  sites.  We  encourage  Congress  and  EPA  to  expand  on  re- 
cent initiatives  designed  to  resolve  the  uncertainty  that  prevents  investment  in 
these  sites.  We  further  encourage  Congress  to  explore  ways  to  expedite  cleanups  to 
protect  public  health  and  the  environment. 

To  its  credit,  EPA  has  removed  about  25,000  Superfund  sites  from  the  CERCLIS 
database  after  determining  that  no  further  Federal  action  is  anticipated.  This  action 
alone,  however,  will  not  eliminate  lender  fears  about  potential  cleanup  activity.  Con- 
gress may  therefore  consider  encouraging  EPA  to  go  further  in  alleviating  lenders' 
concerns  by  requiring  that  EPA  issue  letters  with  respect  to  clean  sites  stating  that 
no  further  cleanup  action  need  be  taken  and,  with  respect  to  properties  with  re- 
maining hazards,  providing  covenants  not  to  sue  prospective  purchasers  and  their 
successors-in-interest.  Lenders  also  need  protection  from  third-party  litigation  which 
furthers  the  uncertainty  that  faces  commercial  mortgage  lenders. 

As  to  the  broader  Superfund  bill  and  issues,  such  as  retroactive  liability,  cleanup 
standards,  and  other  issues,  I  would  note  that  lenders  are  not  only  interested  in  po- 
tential liability  they  may  incur  for  extending  credit.  They  also  face  liability  as  land- 
owners, and  most  recognize  that  the  health  of  their  borrowers  (and  their  ability  to 
repay  loans)  relates  directly  to  environmental  issues.  Therefore,  the  lending  and  fi- 
duciary communities  are  very  interested  in  Superfund  issues  and  look  forward  to 
working  with  you  on  this  important  legislation. 

VI.  CONCLUSION 

Mr.  Chairman,  on  behalf  of  MBA,  I  strongly  encourage  you  to  support  efforts  to 
favorably  clarify  lender  and  fiduciary  liability  under  Federal  environmental  laws. 
The  time  has  come  to  take  affirmative  action.  We  thank  you  for  your  consideration 
of  our  concerns  and  offer  our  assistance  with  respect  to  your  initiatives. 

Mr.  Oxley.  Our  final  witness,  Mr.  Apgar,  is  a  refugee  from  the 
remedy  selection  panel  earlier,  and  we  welcome  you  to  this  panel. 
Thank  you. 

STATEMENT  OF  MICHAEL  A  APGAR 

Mr.  Apgar.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  diligent  members  and  staff  of  the  subcommit- 
tee, my  name  is  Michael  Apgar,  and  I  am  representing  the  Na- 
tional Ground  Water  Association,  NGWA.  I  want  to  take  this  op- 
portunity to  thank  you  for  being  able  to  appear  here.  As  you  know, 
due  to  scheduling  conflicts,  we  weren't  able  to  make  the  hearing  on 
remediation.  We  appreciate  the  opportunity  to  do  so  now. 

NGWA  was  founded  in  1948.  It  is  a  nonprofit  professional  society 
and  trade  organization  for  the  groundwater  industry  which  is 
headquartered  in  Columbus,  Ohio. 

As  the  last  presenter  on  the  panel  today,  I  would  try  to  summa- 
rize the  remarks  I  have.  Our  more  than  25,000  members  from  all 
50  States  and  nearly  70  nations  include  the  world's  leading  ground- 
water scientists  and  engineers.  While  many  of  our  public  and  pri- 
vate sector  members  make  their  livelihoods  in  the  groundwater  re- 
mediation market,  it  is  not  just  lawyers  that  have  benefited  from 
prosecuting  Superfund.  These  members  have  also  voiced  the  same 
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frustrations  that  you  and  members  of  the  public  have  expressed 
with  the  Superfund  program.  Those  include  high  costs,  slow 
progress,  and  frequently  questionable  benefits  in  the  protection  of 
human  health  and  the  environment,  the  latter  being  the  very  thing 
the  program  was  intended  to  achieve.  These  frustrations  are  espe- 
cially acute  to  us  because  groundwater  is  our  only  business. 

Groundwater  is  a  vital  and  precious  resource  that  needs  protec- 
tion. However,  we  must  recognize  that  much  contaminated  ground- 
water cannot  be  restored  to  health  base  limits  or  background  condi- 
tions due  to  natural  physical  conditions,  characteristics  of  the  con- 
taminants, space  limitations,  or  limitations  of  existing  technologies, 
including  the  excessive  costs  that  would  be  involved. 

In  many  instance,  groundwater  contamination  does  not  need  to 
be  remedied  to  health  base  levels  to  provide  adequate  protection  for 
human  health  and  the  environment  so  long  as  exposure  to  poten- 
tially harmful  levels  of  contamination  can  be  prevented,  and  they 
can.  Different  approaches  to  remediation  are  appropriate  even  in 
the  same  local  area,  depending  on  the  nature  and  the  exact  loca- 
tion, the  land  and  water  uses  on  the  site,  and  the  nature  of  con- 
tamination. 

Viable  options  should  include  a  full  range  of  either  active  remedi- 
ation, containment,  point-of-use  treatment,  institutional  controls  of 
land  and  water  use  by  State  and  local  governments,  and  natural 
attenuation.  With  this  information  and  background,  NGWA  be- 
lieves that  the  following  principles  ought  to  guide  the  debate  on  re- 
vising the  remedy  selection  part  of  the  Superfund  program: 

That  risk  assessment  and  risk  management  as  groundwater  con- 
tamination be  the  basis  for  deciding  the  type  and  extent  of  cleanup 
and  the  management  that  should  be  undertaken  at  contaminated 
sites;  that  the  range  of  remediable  alternatives  allowable  to  achieve 
adequate  risk  management  be  broad  and  flexible  and  be  deter- 
mined by  appropriate  State  and  local  governments  and  affected 
citizens. 

Mr.  Chairman,  and  members  of  subcommittee,  I  want  to  thank 
you  for  the  opportunity  to  share  our  views  and  would  be  happy  to 
answer  any  questions  either  now  or  later. 

Thanks. 

[The  prepared  statement  of  Michael  A.  Apgar  follows:] 

Prepared  Statement  of  Michael  A.  Apgar  on  Behalf  of  the  National  Ground 

Water  Association 

Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  Michael  Apgar  and  I 
am  representing  the  National  Ground  Water  Association  (NGWA).  I  want  to  take 
this  opportunity  and  thank  you  Mr.  Chairman  for  allowing  me  to  appear  before  you 
today  to  discuss  the  perspective  of  the  NGWA  on  the  Superfund  reauthorization.  As 
you  know,  due  to  scheduling  conflicts,  I  was  unable  to  appear  during  the  hearing 
which  focused  specifically  on  remediation  issues  and  our  members  greatly  appre- 
ciate this  opportunity,  at  this,  the  last  Subcommittee  hearing,  to  offer  this  impor- 
tant information  to  the  bigger  debate. 

NGWA,  founded  in  1948,  is  a  nonprofit  professional  society  and  trade  association 
for  the  ground  water  industry.  Our  more  than  25,000  members  from  all  fifty  states 
and  nearly  seventy  nations  include  the  world's  leading  ground  water  scientists, 
ground  water  contractors,  manufacturers,  and  suppliers  of  ground  water-related 
products  and  services. 

Because  of  our  expertise  in  the  ground  water  field,  we  believe  we  can  provide 
some  insight  and  recommendations  to  Congress  that  may  increase  the  efficiency  and 
effectiveness  of  the  Superfund  program,  especially  those  aspects  involving  ground 
water. 
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Now,  over  fourteen  years  after  the  Superfund  program  was  created,  concern  re- 
mains focused  on  the  cost  and  slow  rate  of  progress  at  hazardous  waste  sites.  Ac- 
cording to  a  recent  GAO  report,  hundreds  of  billions  of  federal  dollars  will  be  needed 
to  clean  up  thousands  of  such  sites  across  the  country.  As  the  Superfund  law  is 
being  reauthorized,  the  Congress  has  the  opportunity  to  assess  the  program's  cur- 
rent status  and  future  direction. 

While  many  of  NGWA's  public  and  private  sector  members  make  their  livelihoods 
in  the  ground  water  remediation  market,  they  also  have  voiced  the  same  frustra- 
tions that  you  and  members  of  the  public  have  expressed  with  the  program.  For  our 
part,  we  have  attempted  to  work  with  other  interested  parties  to  clarify  the  tech- 
nical issues  that  impede  ground  water  remediation  and  look  at  how  the  program 
could  be  restructured  to  achieve  adequate  public  health  and  environmental  protec- 
tion within  the  current  technical  constraints. 

In  February  1994,  NGWA  convened  a  Forum  on  Remediation  of  Ground  Water. 
More  than  200  experienced  professional  regulators,  industries,  businesses,  and  sci- 
entists took  this  opportunity  to  share  their  experiences  and  perspectives  on  ground 
water  cleanup  at  Superfund  sites.  In  October  1994,  NGWA  hosted  a  national  con- 
ference that  discussed  the  National  Research  Council  report  on  ground  water  clean- 
up alternatives.  450  ground  water  scientists  and  engineers  joined  together  to  discuss 
the  performance  capabilities  of  innovative  cleanup  technologies,  to  assess  the  sci- 
entific and  technological  limits  to  restoring  contaminated  ground  water,  to  consider 
the  public  health  and  economic  consequences  of  contaminated  ground  water,  and  to 
discuss  the  changes  in  national  ground  water  policy  needed  to  reflect  the  limits  of 
current  technology. 

On  an  on-going  basis,  NGWA  provides  a  forum  for  discussing  current  ground 
water  issues  including  Superfund  through  the  two  technical  journals  published  by 
our  organization.  With  a  circulation  of  approximately  19,000  ground  water  scientists 
and  engineers,  the  journal  provides  an  opportunity  to  share  information  on  the  lat- 
est technical  development?  from  researchers  and  practitioners  in  the  ground  water 
remediation  field. 

These  activities  combined  with  the  Association's  collective,  practical  experiences 
has  led  our  organization  to  develop  the  following  general  principles  that  we  believe 
should  help  guide  Congressional  debate  on  revision  of  the  Superfund  Program: 

1.  Risk  assessment  and  risk  management  of  soil  and  ground  water  contamination 

must  be  the  basis  of  deciding  the  type  and  extent  of  cleanup  and  management 
that  should  be  undertaken  at  contaminated  sites; 

2.  The  range  of  remedial  alternatives  allowable  to  achieve  adequate  risk  manage- 

ment must  be  broad  and  flexible,  and  should  be  determined  by  appropriate  state 
and  local  governments  and  affected  citizens;  and 

3.  The  people  who  perform  the  investigation,  evaluation  and  determination  of  site 

condition,  risks  and  feasible  remedies — and  who  perform  such  remediation  nec- 
essary to  prevent  significant  risks — must  be  qualified  and  competent  profes- 
sionals with  adequate  training  and  experience. 

We  have  developed  some  specific  suggestions  for  how  these  principles  could  be  ap- 
plied in  the  areas  of  site  selection,  site  investigation,  risk  assessment/exposure  eval- 
uation and  early  intervention/removal  actions  that  we  think  would  be  helpful  for  the 
committee  to  consider  in  crafting  new  legislation.  We  would  also  like  to  offer  our 
ideas  on  other  issue  areas  like  long-term  monitoring,  site  delisting,  institutional  con- 
trols, remedy  implementation  and  especially  remedy  selection. 

Below,  are  some  of  my  personal  experiences  with  the  Superfund  Program  as  an 
illustration  of  what  is  wrong  with  the  program  in  day-to-day  implementation  and 
why  the  suggested  improvements  are  needed.    . 

The  Delaware  City  Industrial  Area  as  an  Example  of  Need  in  the  Superfund  Pro- 
gram for  Flexibility  in  Using  Risk-Based  Decision-Making,  Consideration  of  Re- 
source Values,  Comprehensive  Approach  to  Resource  Management  and  Technical 
Competence. 

The  industrial  area  north  of  Delaware  City  is  typical  of  many  petrochemical  com- 
plexes: it  includes  more  than  a  dozen  chemical  manufacturing  plants  scattered 
around  a  petroleum  refinery  on  the  shore  of  a  large  navigable  waterway  (in  this 
case  the  Delaware  Estuary).  Petrochemical  complexes  are  sited  along  such  estuaries 
to  take  advantage  of  water  transportation,  a  protected  anchorage/harbor,  and  abun- 
dant cooling  water.  The  area  is  zoned  for  heavy  industry;  domestic  dwellings  do  not, 
and  will  exist  within  the  industrial  area. 

The  ground  water  flow  system  beneath  the  industrial  area  is  relatively  simple  and 
isolated:  ground  water  beneath  the  site  migrates  through  an  unconfined  (in  this  un- 
consolidated coastal  plain  sand)  aquifer  and  discharges  into  the  waterway  and/or  its 
local  tributaries.  Industrial  freshwater  needs  in  the  petroleum  refinery  are  met  by 
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pumping  ground  water  from  deeper,  confined  aquifers  and  withdrawals  from  small 
tributary  streams.  The  satellite  industries  are  supplied  by  a  regional  public  water 
utility  whose  source  is  freshwater  streams  some  distance  inland. 

Many  sources  of  ground  water  contamination  are  present  throughout  the  chemical 
complex.  These  include  industrial  lagoons,  landfills,  product  and  waste  storage 
tanks  (above  and  below  ground)  and  drum  sites,  buried  and  above  ground  pipelines, 
land-farming  operations,  dredge  spoil  impoundments,  railroad  sidings  and  highways. 
The  regulatory  programs  which  address  these  sites  and  sources  include  State  and 
Federal  Superfund,  RCRA,  UST,  State  Solid  Waste  and  State  Water  Resources. 
Some  sources  of  ground  water  contamination  are  not  covered  under  any  regulatory 
program.  A  map  of  the  jurisdictions  of  these  regulatory  programs  resembles  a  crazy 
quilt  (with  holes!). 

Unfortunately,  and  also  typical  of  such  areas,  decades  of  activity  (in  this  case  four 
decades)  have  been  accompanied  by  many  leaks,  spills,  leaching,  unwise  disposal, 
and  other  contaminant  discharges — both  planned  and  unplanned,  authorized  and 
unauthorized.  As  a  result,  numerous  plumes  of  contamination  exist  in  the  ground 
water  beneath  the  area.  The  contaminants  include  chlorinated  solvents,  petroleum 
compounds,  chlorinated  organics,  metals,  salts,  acids,  and  alkalis.  These  contami- 
nant plumes  respect  neither  property  boundaries  nor  program  jurisdictions.  Doubt- 
less, some  incidents  are  yet  to  be  discovered  (or  to  happen). 

Many  studies  of  individual  contaminant  plumes  and/or  industrial  properties  are 
underway  (some  started  decades  ago),  and  several  remediation  actions  (including 

Eump  and  treat,  soil  excavation,  liners,  and  caps)  have  been  and/or  are  already 
eing  implemented.  However,  the  inconsistencies  between  regulatory  program  re- 
quirements and  remediation  objectives,  the  technical  difficulties  (and  monumental 
expense)  in  achieving  some  objectives,  the  technical  uncertainties  inherent  in  the 
subsurface,  and  the  overlap  and/or  entrainment  of  "alien"  contaminant  plumes  (at- 
tended by  intermingling  of  owner  responsibilities  and  liabilities)  have  thwarted  the 
achievement  of  meaningful  comprehensive  results. 

The  ground  water  system  in  the  Delaware  City  Industrial  Area  is  used  only  for 
industrial  water  supply.  The  unconfined  aquifer  is  neither  sufficiently  thick,  nor 
transmissive  enough  to  yield  enough  water  for  industrial  purposes.  Even  if  it  were, 
the  adjacent  estuary,  which  is  tidal  and  brackish  (seasonally  salty)  is  a  source  of 
salt  water  contamination.  If  significant  pumpage  from  the  unconfined — or  any  poor- 
ly confined — aquifer  were  to  occur,  ground  water  levels  would  be  lowered  and  brack- 
ish water  would  intrude  into,  and  contaminate  the  fresh  water  in  the  aquifer.  Thus, 
heavy  use  of  such  aquifers  would — in  the  absence  of  industrial  contamination — ruin 
them  for  possible  water  supply  purposes. 

In  the  Delaware  City  Industrial  Area,  which  is  typical  of  petrochemical  complexes, 
ground  water  contamination  is  not  a  threat  to  human  health  through  possible  expo- 
sure by  contact  or  drinking  water.  The  only  potential  adverse  impact  of  the  ground 
water  contamination  is  to  water — and  aquatic  life  in — the  adjacent  estuary.  How- 
ever, only  in  relatively  rare  circumstances — such  as  contamination  of  the  ground 
water  by  nonaqueous  phase  liquids  (petroleum,  organic  solvents,  etc.) — will  the  con- 
taminated ground  water  pose  a  real  threat  to  aquatic  life.  The  low  concentration 
and  slow  rates  at  which  aqueous-phase  (dissolved)  contaminants  occur  in  ground 
water  will  preclude  any  violation  of  water  quality  standards  designed  to  protect 
aquatic  biota  from  all  but  a  few  of  the  contaminated  situations. 

Many  of  the  contaminant  plumes  beneath  the  Delaware  City  industrial  area  will 
be  naturally  degraded  and/or  otherwise  attenuated  prior  to  even  reaching  the  estu- 
ary. They  will  have  no  adverse  impact  on  human  health  or  the  environment.  Never- 
theless, regulatory  requirements  imposed  by  the  Superfund  program  are  intended 
to  restore  the  local  ground  water  to  better  than  drinking  water  quality.  Water  con- 
taminated with  low  concentrations  of  organic  solvents  are  pumped  from  the  ground, 
treated,  and — because  of  the  stigma  of  Superfund — discharged  directly  to  the  estu- 
ary without  any  beneficial  use.  Thus,  the  cleanup  activity  is  unnecessary  and  the 
clean  water  is  wasted. 

A  more  comprehensive  approach  to  managing  local  ground  water  resources  is  nec- 
essary at  the  Delaware  City  industrial  area,  and  most  other  such  petrochemical 
complexes.  Assessment  of  relative  risks  as  a  factor  in  decision-making  is  critical.  In 
addition,  however,  a  broader  approach  to  resource  management  is  necessary  to  im- 
prove the  efficiency  of  the  clean  up  process.  Only  the  application  of  broad  technical 
expertise,  in  concert  with  local  land  and  water  use  planning  and  management  can 
ensure  that  we  remediate  those  situations  necessary  to  mitigate  risks  to  human 
health  and  the  environment;  thereby  avoiding  high  levels  of  expenditure  on  situa- 
tions which  pose  no  risk — and  create  no  environmental  benefits. 

The  identification  of  both  threatened  resource  values  and  environmental  risks 
should  foster  a  more  realistic  evaluation  of  actions  necessary  to  reduce  risk  and/or 
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restore  resource  values  (i.e.  benefits)  in  the  context  of  remediation  costs.  At  the 
Delaware  City  industrial  area,  it  appears  that  a  coordinated  combination  of  source 
controls,  active  and  passive  remediation,  land  and  water  use  restrictions — along 
with  possible  development  of  additional  water  supplies  for  beneficial  use  (with  point 
of  use  treatment  of  contaminants) — would  represent  the  most  efficient  and  practical 
means  of  managing  ground  water  contamination. 

On  behalf  of  my  technically  competent  and  ethical  colleagues  in  the  National 
Ground  Water  Association,  I  urge  you  to  broaden  the  basis  and  increase  the  flexibil- 
ity on  which  decisions  involving  ground  water  contamination  remediation  must  be 
made  in  the  Superfund  process.  The  savings  in  time  and  money  can  be  applied  to 
more  pressing  cases  which  require  remediation  to  protect  human  health  or  the  envi- 
ronment. Any  "extra"  savings  could  be  applied  to  improving  American  productivity, 
competitiveness,  and  creating  jobs. 

Thank  you,  Mr.  Chairman  and  members  of  the  Subcommittee,  NGWA  appreciates 
the  opportunity  to  submit  this  statement  to  share  our  viewpoints  on  this  important 
issue.  We  commend  you  for  exploring  ways  to  improve  Superfund  legislation  this 
year  and  want  to  assist  you  in  your  efforts  in  the  area  of  ground  water  remediation. 

Mr.  Oxley.  Thank  you,  Mr.  Apgar.  And  the  Chair  will  recognize 
himself  for  some  questions. 

Mr.  Roberts,  you  subscribe  to  the  notion  that  the  polluter  must 
pay,  and,  as  I  pointed  out  in  my  opening  statement,  it  really  isn't 
the  polluter  that  ultimately  pays.  Wouldn't  you  agree  that  all  of  the 
costs  of  the  current  system,  our  current  system,  are  passed  on  to 
consumers  without  regard  to  who  may  have  been  that  ultimate  pol- 
luter? 

Mr.  Roberts.  I  disagree.  While  it  is  true  that  those  costs  ulti- 
mately migrate,  as  you  know  from  basic  economics  most  of  the 
costs  are  borne  by  the  company  involved.  I  point  you  to  an  exam- 
ple. If  a  major  oil  company  has  a  site  and  has  owned  the  site  for 
100  years,  it  is  a  badly  contaminated  site,  Superfund  makes  them 
pay  for  the  cost  of  cleanup.  I  would  wager  that  their  behavior 
would  be  quite  different  if  the  Federal  taxpayer  paid  for  the  site 
cleanup.  Their  interest  in  managing  that  site  properly  and  cleaning 
it  up  properly  and  limiting  the  damage  it  causes  the  environment 
is  considerably  more  if  a  check  has  to  be  written  on  their  checkbook 
rather  than  the  taxpayers'  checkbook. 

Mr.  Oxley.  That  is  not  reflected  in  the  cost  of  their  product? 

Mr.  Roberts.  Of  course  it  is  reflected.  It  should  be  reflected. 
They  are  the  ones  who  have  the  ability  to  control  the  amount  of 
pollution  and  the  amount  of  contamination  that  is  caused  by  that 
site.  The  general  taxpayer  and  the  general  public  doesn't. 

Mr.  Oxley.  Is  there  a  difference  between  the  general  public  tax- 
payer and  the  consumer? 

Mr.  Roberts.  No.  That  is  what  I  am  saying.  Either  the  consumer 
or  the  general  public,  the  taxpayer,  cannot  affect  how  that  oil  com- 
pany manages  its  site,  only  the  oil  company  can  affect  the  manage- 
ment of  that  site,  so  putting  the  onus  on  the  oil  company  to  pay 
for  the  costs  of  mismanagement  of  that  site  is  the  only  effective  in- 
centive to  promote  the  right  behavior.  Putting  the  dollar  value  on 
the  citizenry  or  the  consumer,  or  anybody  else  for  that  matter, 
doesn't  propound  any  kind  of  positive  behavior  on  the  part  of  that 
oil  company. 

Mr.  Oxley.  But  isn't  it  disingenuous  to  assume  that  ultimately 
society  pays  that  cost  whether  it  be  in  higher  prices  or  ultimately 
higher  taxes  or  whatever?  In  other  words,  the  idea  that  somehow 
we  can  punish  the  evil  polluter  in  fact,  whether  he  is  liable  or  not, 
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also  presupposes,  I  guess,  that  they  don't  have  the  flexibility  to- 
pass  on  those  costs? 

Mr.  Roberts.  Let  me  try  and  tackle  the  issue  this  way.  There 
is  no  question  that  there  is  a  cost  to  pay,  but  that  is  not  the  only 
thing  Superfund  is  about.  What  we  are  also  trying  to  do  in 
Superfund  is  create  the  right  incentives  for  good  behavior  and  good 
practices,  whether  that  is  pollution  prevention  or  cleanup  or  man- 
agement. So  the  object  here  is  to  create  the  right  incentives  for 
good  behavior. 

Mr.  Oxley.  Prospectively. 

Mr.  Roberts.  Not  even  prospectively. 

Mr.  Oxley.  How  do  you  do  it  retroactively? 

Mr.  Roberts.  Because  if  I  take  my  example  oil  company.  I  may 
have  a  whole  backyard  filled  with  sites  that  were  created  years  ago 
under  my  own  management  years  ago  that  I  am  now  responsible 
for  managing.  If  I  am  relieved  of  all  obligations  to  clean  those  sites 
up  should  they  contaminate  the  neighboring  community,  I  am 
going  to  take  considerably  different  steps  to  protect  and  manage 
those  facilities  than  if  I  have  to  pay  for  cleanup,  and  we  want  peo- 
ple, I  think,  in  the  private  sector  to  have  the  right  incentives,  the 
right  signals,  to  induce  behavior  that  protects  the  environment, 
and  they  need  to  understand  that  mismanagement  and  poor  behav- 
ior is  borne  by  their  own  checkbook. 

Mr.  Oxley.  Well,  we  can  argue  about  this  for  a  long  time,  and 
so  I  won't  continue  that.  I  know  Mr.  Upton  has  got  a  couple  of 
questions  for  Mr.  Steinman,  if  that  would  be  appropriate.  I  would 
yield  to  the  gentleman  from  Michigan. 

Mr.  Upton.  Thank  you,  Mr.  Chairman.  I  again  commend  you  for 
the  full  day  of  hearings. 

Mr.  Steinman,  I  was  delighted  to  hear  in  your  testimony  your 
support  for  H.R.  200  which  Mr.  Tauzin  and  I  have  authored  and 
is  an  offshoot  of  what  we  did  last  year.  We  feel  very  strongly  that 
this  needs  to  be  put  into  law,  not  a  regulatory  burden.  I  don't  know 
if  you  were  here  to  hear  the  gentleman  from  Chelsea  Clocks  this 
morning  from  Massachusetts. 

Mr.  Steinman.  I  did,  Congressman. 

Mr.  Upton.  Unfortunately,  that  story  is  in  every  community,  and 
probably  every  congressional  district  has  exactly  that  example.  As 
I  see  it,  and  I  think  as  you  see  it,  too,  it  is  spawned  really  by  de- 
fects in  the  present  law,  and  as  I  have  talked  to  my  lenders  they 
have  told  me  that  it  would  absolutely  be  silly  if  they  ever  loaned 
a  dime  for  whatever  purpose  to  anyone  that  has  been  listed  as  a 
PRP  for  fear  that  they,  the  lending  institution,  will  be  put  under 
the  heel  or  the  boot  of  somebody  else  trying  to  go  after  their  deep 
pockets,  and  that  is  one  of  the  things  that  we  are  trying  to  accom- 
plish in  this  bill,  and  I  am  confident  that  Mr.  Oxley  will  see  to  it 
that  it  is  part  of  our  bill  in  some  way,  shape,  or  form,  and  I  just 
want  to  thank  you  for  bringing  your  public  support  to  that  provi- 
sion this  afternoon. 

I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman  yields  back.  I  know  that  there  is  a 
lenders  liability  section  in  the  banking  reform,  regulatory  reform 
bill.  We  would  hope  to  accomplish  that  in  our  Superfund  reform 
specifically  and  continue  to  support  that  kind  of  a  concept. 
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Let  me  ask  Mr.  Bliss.  In  your  written  testimony  you  indicate 
your  apprehension  about  congressional  inaction  on  Superfund  re- 
form this  year,  and  I  can  understand  your  position  based  on  what 
has  happened  in  the  past.  As  you  know,  I  wrote  a  letter  along  with 
Chairman  Bliley  and  Chairman  Shuster  to  Jerry  Lewis,  chairman 
of  the  Subcommittee  of  Appropriations,  to  ask  him  to  eliminate 
funding  for  the  Superfund  if  we  cannot  achieve  substantial  reform 
this  year. 

Recognizing  that  we  are  putting  some  pressure  on  ourselves,  but 
at  the  same  time  recognizing  that  we  are  emphasizing  how  serious 
we  are  about  getting  at  the  reform  this  year,  what  is  your  sense 
of  that  happenstance? 

Mr.  Bliss.  Mr.  Chairman,  I  think  the  ideological  debate  about 
retroactive  liability,  everybody  has  an  opinion  on  that  of  course, 
and  as  Mr.  Roberts  was  mentioning  a  moment  ago  about  changing 
behavior  and  all  of  that,  if  you  are  looking  prospectively,  an  ounce 
of  prevention  is  worth  a  pound  of  cure  from  a  company's  point  of 
view,  when  you  are  looking  backwards.  Of  course,  past  behavior,  it 
is  society's  problem.  I  mean  we  all  contributed.  People  didn't  know 
that  it  was  illegal  and  all  that.  That  debate — how  do  you  fund  it 
if  you  eliminate  retroactive  liability — could  extend  this  debate  to 
the  point  where  it  does  lead  to  inaction  because  people  become 
fixed  in  their  positions  on  that,  and  from  the  paint  industry's  point 
of  view,  from  National  Paint  and  Coatings  Association,  our  hope  is 
to  find  a  way  to  make  it  fair  to  settle  cases,  to  allocate  responsibil- 
ities. 

The  business  about  retroactive  liability  being  unfair,  we  agree  it 
is  unfair,  but  if  that  debate  is  going  to  cause  us  not  to  do  anything 
this  year  and  end  up  with  a  continuation  of  the  present  system,  we 
are  not  for  that.  We  are  not  in  support  of  that.  That  is  why  we  sup- 
port the  consensus  bill  last  year  even  though  there  were  some 
things  in  it  we  didn't  like.  I  am  sure  there  were  many  Members 
who,  had  they  voted  for  that,  that  they  would  have  changed  things 
if  they  could  by  fiat. 

We  are  hoping  through  your  leadership  and  the  fact  that  you  are 
holding  these  hearings  that  we  can  bring  these  diverse  points  of 
view  together  on  a  consensus  bill  early  this  year  so  we  can  get 
something  done,  because  that  is  our  biggest  concern,  is  that  this 
ideological  debate,  not  being  able  to  fund  repeal  of  retroactive, 
whatever  date  you  pick,  and  of  course  we  are  saying  if  you  are 
going  to  do  that,  1980  makes  sense  because  that  is  when  the  law 
was  passed.  It  is  hard  to  argue  that  you  didn't  know  what  you  were 
doing  between  1980  and  1987. 

But  notwithstanding,  whatever  date  you  choose,  we  think  it  is 
more  important  to  reform  the  allocations  system  and  get  the  clean- 
ups moving  than  it  is  to  be  idealogically  pure,  whatever  your  point 
of  view. 

Mr.  Oxley.  Mr.  Apgar,  your  testimony  provides  an  example  of 
how  a  requirement  to  pump  and  treat  groundwater  can  actually  in- 
crease risks.  Is  this  a  reason  to  provide  for  site  specific  balancing 
during  remedy  selection  as  opposed  to  requirements  to  treat 
groundwater  to  below  drinking  water  standards  as  was  the  case  in 
the  administration's  Superfund  legislation  last  year? 
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Mr.  Apgar.  Yes,  sir,  I  believe  so.  I  think  that  what  the  original 
intent  was  was  to  protect  human  health  and  the  environment,  not 
necessarily  to  do  cleanups,  although  the  perception  was  that  we 
had  to  do  a  lot  of  cleanup  work. 

I  think  if  you  look  at  the  list  of  sites  on  Superfund,  probably  the 
top  third,  the  worst  ones,  need  something  done  to  them.  The  mid- 
dle third  are  maybe  iffy,  and  a  third  of  them  essentially  don't  even 
need  any  work  done. 

We  saw  Mr.  Yee  and  the  man  from  Chelsea  Clock  in  here,  and 
the  contamination  attributed  to  their  sites,  although  they  weren't 
NPL  sites,  are  typical  of  some  that  are  and  wouldn't  need  that  kind 
of  attention. 

Mr.  Oxley.  It  has  been  a  long  day,  and  we  again  thank  this 
panel  for  your  testimony.  It  has  been  most  helpful. 

The  Chair  would  announce  that  he  will  leave  the  record  open  for 
written  questions  to  be  submitted  by  the  members  who  were  un- 
able to  attend  this  hearing  here  and  any  of  the  panels  therein. 

Again,  we  thank  you  for  your  appearance,  and  this  committee  is 
adjourned. 

[Whereupon,  at  4:16  p.m.,  the  subcommittee  was  adjourned,  to 
reconvene  at  the  call  of  the  Chair.] 

[The  following  statements  and  responses  to  subcommittee  ques- 
tions follow:] 

The  Associated  General  Contractors  of  America, 

June  22,  1995. 
The  Honorable  Michael  G.  Oxley 
Chairman,  Subcommittee  on  Commerce,  Trade  and  Hazardous  Materials,  Committee 

on  Commerce 
Washington,  DC 

Dear  Chairman  Oxley:  The  Associated  General  Contractors  of  America  (AGO 
urges  your  Subcommittee  to  address  the  concerns  of  the  construction  industry  as 
you  begin  your  efforts  to  reform  the  Superfund  law.  AGC's  primary  concern  with 
Superfund  is  the  liability  standards  established  by  the  law  and  the  manner  in  which 
courts  have  interpreted  those  standards.  AGC's  three  concerns  with  Superfund  li- 
ability include  liability  of  the  innocent  contractor,  liability  of  the  hazardous  waste 
remediation  contractor  and  retroactive  liability  for  past  disposal  activities. 

Innocent  Contractor — Contractors  involved  in  all  types  of  construction  activities 
face  the  serious  problem  of  encountering  hazardous  wastes  at  the  job  site  which 
were  not  known  to  be  there  when  the  decision  was  made  to  undertake  the  project. 
The  courts  have  found  contractors  liable  under  Superfund's  strict,  joint  and  several 
liability  standard  in  cases  where  the  contractor  moved  soil  that  was  later  found  to 
be  contaminated.  Such  expansive  rulings  will  have  a  significant  detrimental  impact 
on  construction  performance  and  should  be  remedied  in  the  Superfund  reauthoriza- 
tion. 

In  the  case  of  Kaiser  Aluminum  &  Chemical  Corp.  vs.  Catelus  Development  Corp., 
979  f.2d  1338  (9th  Cir.  1992)  a  construction  contractor  was  hired  to  grade  and  re- 
pair a  site  for  a  housing  development.  This  required  excavation  and  dispersal  of  soil 
on  site.  No  soil  was  removed  from  the  site  and  no  soil  was  brought  onto  the  site. 
After  the  contractor's  work  was  underway,  it  was  discovered  that  the  site  was  con- 
taminated by  hazardous  chemicals  deposited  earlier,  in  the  1940's.  Once  the  con- 
tamination was  discovered,  the  owner  sued  the  developer  who  in  turn  sued  the  con- 
tractor. The  contractor's  argument  that  its  involvement  with  the  contaminated  site 
was  not  of  the  nature  that  could  generate  liability  under  Superfund  was  upheld  in 
the  district  court.  However,  on  appeal,  the  9th  Circuit  Court  of  Appeals  found  the 
contractor  liable  for  cleanup  costs  as  an  "operator"  of  a  hazardous  waste  site  and 
as  a  "transporter"  of  hazardous  substances. 

The  construction  industry  recommends  that  Superfund  be  amended  to  clarify  that 
a  construction  contractor  is  not  the  "owner  or  operator"  of  a  site  when  brought  into 
the  site  in  a  temporary  capacity  under  a  formal  agreement  or  contract  which  defines 
the  specific  function  to  be  carried  out  and  the  contractor  is  fulfilling  that  agreement. 
Furthermore,  the  terms  "transport  and  transportation"  and  "disposal"  should  be 
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clarified  in  the  law  to  exclude  the  inadvertent  movement  of  contaminated  soil  or 
other  hazardous  substance,  not  previously  identified  as  such,  within  the  defined 
boundaries  of  a  construction  site. 

Clean  Up  Contractor— Many  construction  contractors  are  precluded  from  entry 
into  the  hazardous  waste  remediation  market  because  of  the  liabilities  associated 
with  this  kind  of  work.  Insurance  to  manage  the  risks  from  these  liabilities  is  inad- 
equate and  does  not  offer  the  needed  protection.  The  major  drawbacks  to  existing 
insurance  are  that  it  has  very  low  limits  relative  to  the  exposure  and  it  does  not 
cover  the  risks  over  a  long  enough  time  period.  The  insurance  industry  does  not  ap- 
pear ready  to  address  these  inadequacies  because  of  the  uncertainty  related  to  this 
liability  exposure. 

The  construction  industry  believes  that  this  lack  of  access  to  the  hazardous  waste 
remediation  market  will  have  a  detrimental  impact  on  the  nation's  effort  to  clean 
up  these  wastes.  Lack  of  access  will  result  in  limited  competition  for  the  work  and 
increased  costs  innovative  clean  up  ideas  will  also  be  stifled  by  the  lack  of  access. 

The  construction  industry  proposes  that  a  risk  sharing  program  be  developed  to 
include  the  federal  government,  the  construction  industry  and  the  insurance  indus- 
try to  encourage  more  businesses  to  become  involved  in  this  work.  The  specific  pro- 
posal for  a  risk  sharing  effort  is  as  follows: 

•  The  contractor  should  be  relived  from  strict,  joint  and  several  liability  under 
Federal  and  state  law. 

•  The  contractor's  liability  related  to  the  clean  up  should  be  capped  at  a  predeter- 
mined level. 

•  The  contractor  should  be  required  to  carry  contractor's  pollution  liability  insur- 
ance up  to  that  level. 

•  The  Federal  government  should  establish  a  special  fund  to  pay  for  any  claims 
which  exceed  the  predetermined  level. 

•  A  reasonable  time  limit  on  the  contractor's  exposure  should  be  set  (20  years). 

•  A  contractor's  surety  company  should  be  afforded  the  same  risk  sharing  as  ap- 
plies to  the  contractor. 

Past  Disposal — Construction  contractors  are  being  held  liable  for  clean  up  costs 
at  landfills  for  construction  debris  disposed  of  there  as  long  as  thirty  years  ago.  The 
contractors  did  nothing  illegal  or  irresponsible  in  disposing  the  wastes  and  it  is 
questionable  if  the  wastes  could  be  found  to  be  hazardous  even  by  today's  strict 
standards.  This  problem  needs  to  be  remedied  in  the  Superfund  reform  legislation. 
AGC  recommends  that  Superfund's  strict,  joint,  several  and  retroactive  liability 
standards  not  apply  to  hazardous  substances  disposed  of  prior  to  1987.  The  costs 
of  cleanup  at  these  sites  should  be  paid  out  of  the  Superfuna  trust  fund. 

Thank  you  for  considering  our  comments.  AGC  looks  forward  to  working  with  you 
to  reform  this  program. 
Sincerely. 

Stephen  E.  Sandherr, 
Executive  Director,  Congressional  Relations. 


Statement  of  Earl  Cornette,  Chairman,  Association  of  Battery  Recyclers 

Hello.  My  name  is  Earl  Cornette.  I  am  Chairman  of  the  Association  of  Battery 
Recyclers  ("ABR"). 

ABR  appreciates  the  opportunity  to  provide  its  views  to  the  Subcommittee  on  H.R. 
820,  the  "Superfund  Recycling  Equity  Act."  ABR  represents  companies  that  recycle 
spent  lead-acid  batteries  and  other  lead-bearing  materials.  ABA  supports  legislation 
that  encourages  legitimate  recycling  of  these  and  other  materials.  ABR  is  concerned, 
however,  that  the  proposed  Superfund  recycling  exemption  embodied  in  H.R.  820 
would  have  a  number  of  adverse  consequences. 

H.R.  820  contains  a  sweeping  exclusion  from  Superfund  liability  for  select  parties, 
arguably  to  advance  the  goals  of  promoting  recycling  and  protecting  the  environ- 
ment. If  enacted  into  law,  however,  this  bill  would  fall  far  short  of  its  stated  pur- 
poses. Moreover,  H.R.  820  would  result  in  a  number  of  adverse  and  inequitable  con- 
sequences not  readily  apparent  on  its  face. 

H.R.  820  would  create  an  exemption  from  liability  under  the  Comprehensive  Envi- 
ronmental, Response,  Compensation,  and  Liability  Act  ("CERCLA"  or  "Superfund") 
for  generators  and  transporters  of  certain  recyclable  materials.  The  only  recyclable 
materials  covered  by  the  exemption,  however,  are  scrap  paper,  scrap  plastic,  scrap 
textiles,  scrap  rubber  (other  than  whole  tires),  scrap  metal,  and  spent  batteries. 
Generators  and  transporters  of  other  recyclable  materials  would  apparently  remain 
liable  under  CERCLA.  Moreover,  because  of  the  liability  provisions  under  newly  ex- 
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empted  responsible  parties'  liability  would  simply  be  shifted  to  other  parties  at  the 
site.  Generators  and  transporters  of  other  recyclable  materials  not  specifically  enu- 
merated in  the  bill,  as  well  as  owners  and  operators  of  recycling  facilities,  would 
remain  liable  and  incur  an  additional  share  of  the  excluded  parties  liability. 

In  addition  to  creating  a  prospective  exemption  from  liability,  H.R.  820  would  also 
provide  an  exemption  from  liability  for  past  actions  to  a  select  class  of  responsible 
parties,  which  certainly  does  not  in  any  way  advance  the  stated  goal  of  promoting 
recycling  in  the  future.  Relieving  a  narrow  group  of  select  parties  of  liability  for  past 
activities  merely  provides  a  bailout  to  this  covered  class  at  a  number  of  sites  around 
the  country  currently  being  remediated.  During  testimony  on  this  issue  in  the  last 
Congress,  EPA  stated  that  this  shifted  liability  could  amount,  solely  as  a  result  of 
the  battery  exemption  in  the  bill,  to  as  much  as  $38  million  annually.  We  believe 
the  actual  amount  could  be  much  greater.  Many  companies  that  recycle  batteries, 
who  would  be  forced  to  pick  up  the  tab  of  the  parties  relieved  by  the  bill,  simply 
would  not  be  able  to  afford  to  continue  in  business. 

It  is  likely  that  a  number  of  issues  may  be  considered  during  the  current  debate 
on  CERCLA  reauthorization  that  were  not  taken  up  during  the  last  Congress.  One 
such  possible  issue  is  the  elimination  of  retroactive  liability.  Instead  of  addressing 
the  underlying  liability  scheme  of  CERCLA  as  a  whole,  H.R.  820  would  provide  a 
special  exemption  from  retroactive  liability  to  a  select  group  of  responsible  parties 
to  the  detriment  of  others.  ABR  believes  the  issue  of  elimination  of  retroactive  liabil- 
ity is  better  handled  as  part  of  the  overall  debate  concerning  the  possible  modifica- 
tion of  the  liability  provisions  under  CERCLA. 

Finally,  H.R.  820  as  introduced  would  actually  reward  recalcitrant  parties,  which 
certainly  cannot  be  the  intent  of  Congress.  Parties  that  have  in  good  faith  entered 
into  consent  agreements  with  EPA  or  relevant  State  agencies  to  remediate  sites,  in- 
cluding parties  that  otherwise  would  be  relieved  of  liability  under  the  provisions  of 
H.R.  820,  would  remain  liable  for  the  cleanup  notwithstanding  enactment  of  the  bill. 
Recalcitrant  parties,  however,  who  have  refused  to  participate  in  the  cleanup  would 
be  granted  a  windfall  release  and  their  fair  share  of  the  costs  of  cleanup  would  be 
shifted  to  other  parties.  Even  more  troubling,  the  bill  would  allow  these  newly  ex- 
empted recalcitrant  parties  to  recover  their  attorneys'  fees,  even  though  any  actions 
against  them  would  have  been  legitimate  at  the  time  the  litigation  was  initiated. 

Let  me  give  a  few  examples  that  highlight  the  inequitable  effect  of  H.R.  820  in 
light  of  some  actual  sites. 

The  Sapp  Battery  Superfund  Site,  located  in  Cottondale,  Florida,  has  estimated 
remedial  costs  of  $20  million.  At  this  site,  57  signatories  to  an  EPA  Consent  Decree 
to  remediate  the  site  brought  a  cost  recovery  action  against  60  to  70  recalcitrant 
PRPs  that  refused  to  participate  in  the  settlement.  The  settling  and  recalcitrant 
parties  are  all  similarly  situated  regarding  their  connection  to  the  site — the  settling 
PRPs  and  the  recalcitrant  PRPs  were  generators  of  spent  lead-acid  batteries  sent 
to  the  site  for  recovery.  The  settling  PRPs  have  obtained  summary  judgment  with 
regard  to  liability  against  approximately  30  of  the  largest  recalcitrant  PRPs;  a  simi- 
lar suit  is  pending  against  the  remaining  recalcitrants. 

If  the  provisions  of  H.R.  820  are  made  law,  the  60  to  70  recalcitrant  PRPs  would 
be  relieved  of  liability  at  the  site,  notwithstanding  the  fact  that  a  court  order  has 
already  established  their  liability  under  CERCLA  to  clean  up  the  site.  The  settling 
parties,  who  remain  bound  by  the  Consent  Decree  to  remediate  the  site,  would  be 
forced  to  cover  the  recalcitrants'  share  of  the  cleanup.  Moreover,  the  provisions  of 
the  bill  could  allow  the  recalcitrant  parties  to  recover  their  attorneys'  fees  from  the 
settling  parties  even  though  the  settling  parties  were  successful  in  obtaining  sum- 
mary judgment  against  the  recalcitrant  PRPs. 

Another  good  example  is  the  By-Pass  601  Superfund  Site  located  in  Concord, 
North  Carolina,  which  has  estimated  remedial  costs  of  $45  million.  At  this  site,  ap- 
proximately 85  signatories  to  an  EPA  Consent  Decree  are  in  the  process  of  filing 
a  cost  recovery  action  against  approximately  200  recalcitrant  PRPs  that  refused  to 
participate  in  the  settlement.  Again,  the  settling  and  recalcitrant  parties  are  simi- 
larly situated  regarding  their  connection  to  the  site — the  settling  PRPs  and  the  re- 
calcitrant PRPs  were  generators  of  spent  lead-acid  batteries  sent  to  the  site  for  rec- 
lamation. 

Under  the  provisions  of  H.R.  820,  the  approximately  200  recalcitrant  PRPs  would 
be  relieved  of  liability  at  the  site.  The  settling  parties,  who  again  remain  bound  by 
the  Consent  Decree  to  remediate  the  site,  would  be  forced  to  cover  the  recalcitrants' 
share  of  the  cleanup.  And  again,  the  provisions  of  the  bill  would  allow  the  recal- 
citrant parties  to  recover  from  the  settling  parties  any  attorneys'  fees  they  have  in- 
curred. 

The  goals  of  promoting  recycling  and  protecting  the  environment  are  laudable. 
H.R.  820.  however,  falls  well  short  of  meeting  these  goals.  The  practical  effect  of 
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the  legislation  would  be  to  create  a  windfall  exemption  to  a  select  class  of  respon- 
sible parties,  shift  their  liability  to  other  companies,  and  reward  parties  that  have 
in  the  past  refused  to  cooperate  in  cleanups.  I  urge  you  to  oppose  this  bill. 
Thank  you  for  your  consideration. 


Statement  of  Peter  B.  Prestley,  on  Behalf  of  American  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Peter  B.  Prestley 
and  I  have  been  designated  by  George  E.  Bushnell,  Jr.,  President  of  the  American 
Bar  Association  (the  ABA),  to  submit  this  testimony  on  behalf  of  the  ABA. 

The  ABA  appreciates  the  opportunity  to  present  testimony  to  this  distinguished 
Subcommittee  stating  the  views  of  our  membership  (which  is  comprised  of  more 
than  300,000  lawyers).  We  welcome  the  opportunity  to  work  with  you  and  your  staff 
to  improve  the  law  and  serve  the  interests  of  the  public. 

Many  members  of  the  ABA  have  been  very  concerned  with  certain  aspects  of  The 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
("CERCLA"  or  "Superfund"),  since  its  passage  in  1980.  Criticisms  have  centered  on 
issues  of  fairness,  costs,  and  practicality. 

In  response  to  such  concerns,  the  ABA  in  1992  began  a  systematic  study  concern- 
ing whether  the  statute  needed  a  complete  overhaul  in  light  of  past  experience.  In 
that  year,  I,  as  Chair  of  the  32,000  member  ABA  Tort  and  Insurance  Practice  Sec- 
tion (TIPS),  appointed  a  TIPS  CERCLA  Reauthorization  Taskforce.  This  group's  ac- 
tivities, among  those  of  others,  highlighted  the  need  for  ABA-wide  involvement  with 
CERCLA  issues.  An  ABA  Working  Group  was  formed  by  then  ABA  President  Wil- 
liam Ide  III,  who  requested  that  all  interested  ABA  entities  supply  a  member  to  the 
Working  Group.  Its  work  product  was  submitted  as  a  Resolution  and  adopted  as 
ABA  Policy  in  February  of  1994.  The  history  of  the  instant  Resolution,  attached 
hereto  as  Appendix  A,  is  significant  because  it  demonstrates  that  there  has  been 
a  systematic  association-wide  effort  undertaken  to  evaluate  and  to  make  suggestions 
for  improvement  of  CERCLA. 

The  ABA  Position  holds  that  CERCLA  needs  substantial  revision  as  Congress  re- 
visits it  this  year.  As  presently  written,  interpreted  and  enforced,  it  results  in  mas- 
sive, wasteful  and  unproductive  litigation.  In  many  instances,  it  has  also  resulted 
in  the  imposition  of  liability  grossly  disproportionate  to  the  conduct  involved, 
perverting  rather  than  implementing  the  polluters  should  pay  principle.  In  many 
situations,  it  has  not  been  cost-effective,  nor  have  the  social  benefits  been  equal  to 
the  costs  imposed.  Finally,  in  the  over  fourteen  years  since  its  enactment,  relatively 
few  sites  have  been  cleaned  up. 

These  results  are  not  surprising.  The  original  statute  reflected  a  hasty,  incomplete 
compromise  that  left  many  policy  issues  unresolved  by  Congress.  They  were  left  to 
be  resolved  through  the  painful,  time-consuming  and  inefficient  process  of  case  by 
case  adjudication. 

The  time  has  come  for  Congress  and  the  Administration  to  take  charge  and  to 
revise  the  Act  to  make  it  fair,  cost-effective  and  efficient. 

To  do  this,  the  states  should  be  given  a  greater  role  in  the  overall  process,  both 
under  federal  and  state  law.  Private  persons  should  be  encouraged  to  go  forward 
by  fair  treatment  and  greater  incentives  to  proceed  with  cleanups  voluntarily.  At 
the  same  time,  the  public  should  be  given  the  opportunity  for  greater,  meaningful 
participation  in  the  decision  process,  but  in  a  way  that  facilitates,  rather  than 
delays,  efficient,  cost-justified  cleanup.  Finally,  litigation  must  become  the  exception 
and  not  the  general  rule  for  implementation  of  cleanup. 

The  ABA  position  is  founded  on  the  belief  that  the  overriding  goals  that  should 
govern  substantial  reform  of  CERCLA  are,  first,  fairness,  second,  accelerated  suit- 
able cleanup  of  actual  hazards,  and  third,  overall  cost  effectiveness  and  cost  benefit 
justification. 

The  ABA  recommends  substantial  changes  in  two  areas — allocation  of  responsibil- 
ity and  cleanup  procedures.  Through  limitation  of  joint  and  several,  retroactive  and 
strict  liability,  a  requirement  for  early  allocation  of  responsibility,  and  provision  for 
payment  of  unallocated  costs  through  broad-based  funding,  the  suggested  revisions 
enhance  the  fairness  and  efficiency  of  the  system.  Through  risk-based  selection  of 
sites  and  cleanup  standards,  elimination  of  unnecessary  intergovernmental  require- 
ments, incentives  to  states  to  hasten  cleanup,  and  appropriate  procedures  for  assess- 
ment and  recovery  of  natural  resource  damages,  the  recommendations  will  advance 
the  goal  of  speedy,  efficient  cleanup. 

When  fairness  and  efficiency  become  the  rule  rather  than  the  exception,  then  the 
heavy  transaction  costs  that  have  characterized  the  current  law  will  be  substan- 
tially reduced. 
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ALLOCATION  OF  RESPONSIBILITY 

Government  should  generally  avoid  passing  laws  which  provide  for  the  imposition 
of  retroactive  liability:  that  legislation  which  creates  a  new  obligation,  imposes  a 
new  duty,  or  attaches  a  new  disability,  for  past  activities.  Retroactive  criminal  legis- 
lation is  barred  by  our  Constitution.  Retroactive  civil  legislation  is  contrary  to  the 
common  law,  and  unknown  in  the  civil  law.  It  is  unfair  and  presents  an  additional 
major  risk  to  business  decisions,  because  present  activities  which  are  legal  may 
have  uncertain  future  legal  consequences  due  to  after  the  fact  enactments  of  unan- 
ticipated legal  schemes.  This  added  risk  tends  to  discourage  new  investments. 

If  prior  to  the  enactment  of  CERCLA,  certain  persons  acted  to  dispose  of  wastes 
to  avoid  anticipated  responsibility  for  its  cleanup,  imposition  of  retroactive  CERCLA 
liability  on  this  limited  class  might  be  justified  on  the  ground  that  legislation  along 
the  lines  of  CERCLA  was  pending  in  Congress. 

As  a  general  rule,  only  strict  liability  based  on  conduct  contributing  to  the  harm 
should  be  retained  for  wastes  disposed  of  after  the  effective  date  of  the  Act. 

Where  multiple  potentially  responsible  parties  are  involved  at  a  site,  allocation, 
based  on  each  party's  relative  contribution  to  the  harm,  should  be  required.  Thus 
the  polluter  would  still  pay,  but  only  for  his  own  pollution — not  that  of  others.  To 
facilitate  allocations  and  settlements  based  on  them,  absent  extraordinary  cir- 
cumstances, the  EPA,  or  any  other  CERCLA  plaintiff,  should  be  required  to  proffer 
a  settlement  based  on  a  preliminary  allocation  of  liability  proposal  before  com- 
mencement of  any  future  action. 

Restricting  strict  liability  and  shifting  to  a  general  rule  for  early  allocation  of 
costs  that  fairly  reflects  relative  contribution  to  the  harm  remedied,  would  remove 
any  justification  for  special  exemptions  or  preferences  that  now  exist  or  have  been 

f>roposed  based  solely  on  status.  In  the  past,  on  some  occasions,  federal,  state  and 
ocal  entities  that  were  potentially  responsible  parties  were  treated  differently  from 
other  private  defendants  with  the  result  that  a  disproportionate  share  of  cleanup 
costs  was  imposed  on  the  private  sector.  To  avoid  that  result,  settlements  with  gov- 
ernmental entities  should  undergo  court  scrutiny  and  approval,  with  prior  notice  to 
other  potentially  responsible  parties,  and  opportunity  for  them  to  comment.  Intra- 
governmental  or  inter-governmental  settlements  should  be  on  terms  that  are  equiv- 
alent to  those  with  private  parties. 

Excessive  transaction  costs  are  caused  by  several  aspects  of  the  current  CERCLA 
process.  The  large  number  of  parties  prolongs  and  complicates  the  proceedings.  The 
process  does  not  function  efficiently  when  all  parties  involved  do  not  have  clearly 
defined  roles.  This  leads  to  a  lack  of  focus  and  confused  priorities.  Finally,  misplaced 
incentives  such  as  the  recovery  of  private  legal  fees  cause  delay  and  inefficiency. 
The  focal  points  for  correcting  these  problems  should  be  the  following: 

1.  Establishment  of  procedures  for  early  allocation  of  responsibility  and  resolution 
of  disputes,  including  appointment  of  allocation  panels,  to  accomplish  the  following: 

1.  Identify  all  responsible  parties; 

2.  Designate  appropriate  categories  of  parties,  when  appropriate,  including 
substantial  and  minor  participants; 

3.  Dispose  of  claims  against  minor  parties;  and 

4.  Determine  appropriate  measures  for  assessment  and  remediation,  includ- 
ing mechanisms  for  interim  funding. 

2.  Encouragement  of  prompt  and  efficient  compliance  and  dispute  resolution  by: 

1.  Placing  the  primary  responsibility  for  developing,  implementing  and 
managing  cleanup  on  substantial  participants; 

2.  Mandating  meaningful  schedules  with  deadlines  for  completion  of  critical 
stages  of  the  process; 

3.  Reducing  wasteful  duplication  of  effort,  expertise  and  expense; 

4.  Eliminating  incentives  for  delay  or  inefficiency,  including  recovery  of  pri- 
vate attorney  fees  not  otherwise  recoverable  under  citizen's  suit  provisions 
of  the  statute; 

5.  Reducing  the  frequency  and  scope  of  judicial  review;  and 

6.  Providing  that  allocation  decisions  will  be  made  early  in  any  litigation. 
The  current  Superfund  cleanup  is  financed  in  two  ways:  (1)  through  imposing  li- 
ability on  "potentially  responsible  parties"  or  "PRPs";  and  (2)  by  the  Hazardous  Sub- 
stances Superfund.  The  Trust  Fund  is  financed  by  a  combination  of  six  sources:  a 
petroleum  tax,  a  chemical  feedstock  tax,  an  imported  chemical  tax,  an  environ- 
mental income  tax  (EIT),  interest  from  money  in  the  Trust  Fund,  and  general  reve- 
nues. 

The  current  Superfund  liability  system  is  essentially  a  pay  as  you  go  fundraising 
mechanism.  Any  modification  of  the  current  liability  system  to  enhance  fairness  and 
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efficiency  might  impose  on  the  Hazardous  Substances  Superfund  a  larger  share  of 
cleanup  costs,  which  would  require  an  increase  in  the  size  of  the  fund.  Therefore, 
it  is  essential  to  identify  appropriate  and  satisfactory  supplementary  funding  ap- 
proaches for  Superfund  cleanups.  Increased  reliance  upon  tax-centered  supplements 
to  liability  based  fundraising  would  reduce  transaction  costs,  while  producing  the 
certainty  of  quantifiable  payments  over  time.  Some  of  the  alternative  funding  meth- 
ods which  have  been  or  are  being  currently  discussed  include: 

(1)  Pollution  Taxes 

Taxes  imposed  on  waste  generation  or  waste  disposal,  tipping  fees  (the  charge  for 
disposing  of  waste  at  a  landfill),  carbon  taxes,  and  similar  fees,  probably  come  the 
closest  to  a  market-based  solution  to  Superfund  financing.  Such  taxes,  it  has  been 
argued,  would  be  the  most  effective  way  to  incorporate  the  polluter  pays  principle 
into  the  Superfund  statute. 

(2)  Basket  of  Taxes — Existing  and  Additional  Taxes 

One  of  the  most  commonly  discussed  approaches  for  financing  an  expanded  trust 
fund  would  rely  on  increases  in  all  of  the  existing  taxes,  supplemented  by  additional 
new,  earmarked  taxes.  These  would  be  aimed  at  garnering  revenues  from  those  who 
benefit  or  have  benefitted  from  activities  which  produced  hazardous  waste. 

(3)  General  Treasury  Revenues 

Since  its  very  inception,  many  have  argued  that  the  Superfund  cleanup  of  old 
waste  sites  should  be  conducted  as  part  of  a  nationwide  public  works  program  fi- 
nanced from  general  treasury  revenues.  This  concept  is  directly  analogous  to  the 
Clean  Water  Act  construction  grants  program  for  sewage  treatment  facilities,  an 
enormously  successful  and  popular  program. 

(4)  Increase  existing  Superfund  taxes 

An  increase  of  one  or  more  of  the  four  existing  Superfund  taxes  could  be  used  to 
finance  any  shortfall  created  by  modifying  the  current  liability  system. 

(5)  Broad-Based  Tax,  Such  as  a  VAT 

Concern  over  the  size  of  the  Federal  budget  deficit  has  generated  interest  in  the 
possibility  of  enactment  of  a  consumption  tax,  in  the  form  of  a  value  added  tax,  or 
a  business  transfer  tax.  This  interest  has,  in  turn,  led  to  discussions  of  using  part 
of  the  proceeds  from  such  a  tax  for  cleanup  of  hazardous  waste  sites. 

In  evaluating  funding  mechanisms  to  use  for  supplementing  amounts  received 
from  PRPS,  future  cleanup  standards,  transaction  costs,  and  the  volume  of  imme- 
diately necessary  cleanups  should  be  important  considerations.  Hazardous  waste 
may  be  viewed  as  an  inter-generational  problem  created  and  solved  over  long  peri- 
ods of  time.  Viewed  as  such,  it  can  be  effectively  addressed  on  an  equitable  and  cost 
effective  basis  by  evaluating  a  variety  of  funding  mechanisms,  including  ones  that 
are  tax-based. 

CLEANUP  PROCEDURES 

EPA  should  establish  rational  guidelines  to  decide  what  constitutes  a  hazardous 
substance,  when  a  site  requires  cleanup,  and  when  remediation  is  complete.  Uncer- 
tainties about  these  issues  increase  transaction  costs,  slow  down  cleanup,  and  dis- 
courage voluntary  remedial  action.  They  divert  economic  development  from  older, 
potentially  contaminated  areas,  such  as  the  inner  city,  to  pristine  areas  that  might 
otherwise  be  preserved.  Environmental  decision  making  should  be  conducted  with 
environmental  justice  taken  into  account,  as  provided  in  the  ABA  Position  on  Envi- 
ronmental Justice,  which  is  attached  hereto  as  Appendix  B. 

The  current  method  for  deciding  what  constitutes  contribution  to  contamination 
makes  no  allowance  for  the  concentration  or  amount  for  which  a  party  is  respon- 
sible. In  practice  any  amount  of  hazardous  substance  can  lead  to  liability  for  clean- 
ing up  an  entire  site.  Avoiding  such  absurd  outcomes  requires  the  development  of 
reasonable  cutoff  points  based  on  both  amount  and  concentration. 

The  current  hazard  ranking  procedure  for  deciding  which  sites  require  cleanup 
varies  from  region  to  region,  and  even  from  site  to  site.  As  an  alternative,  EPA 
should  develop  screening  tools  so  that  any  quantity  below  a  certain  level  would 
mean  further  site  assessment  is  not  warranted;  anything  above  would  require  fur- 
ther investigation.  The  triggers  should  derive  from  available  scientific  data  and  ge- 
neric risk  assessments  based  on  reasonable  and  realistic  assumptions. 

Establishing  appropriate  cleanup  levels  also  requires  reasonable  risk  assessment, 
and  a  selection  methodology  and  procedure  that  accounts  consistently  and  under- 
standably for  factors  that  vary  from  site-to-site.  Guidelines  should  be  developed  that 
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are  detailed  enough  to  afford  certainty  for  parties  who  rely  upon  them,  but  should 
not  be  mandatory  for  parties  who  wish  to  craft  site-specific  remedies. 

To  avoid  the  unwarranted  costs  associated  with  eliminating  overstated  risks,  more 
reasonable  assumptions,  and  actual  data  should  be  used. 

The  current  requirement  that  cleanups  conform  to  applicable  or  relevant  and  ap- 
propriate requirements  ("ARARs")  causes  confusion  and  wastes  resources  on  exces- 
sive remediation.  Some  aspects  of  ARARs  should  be  retained,  but  CERCLA  should 
be  amended  to  allow  delegation  of  remedy  selection  to  the  states,  with  clear  guide- 
lines that  account  for  different  geography,  geology,  climate,  land  use,  and  other  fac- 
tors. The  delegations  should  require  states  to  allow  parties  flexibility  to  adopt  meas- 
ures not  covered  by  the  guidelines  if  they  are  adequately  protective. 

Amendments  to  CERCLA  should  require  that  EPA  adopt  baseline  technological 
methods  that  have  proven  effective  at  cleaning  up  sites  to  acceptable  levels.  These 
methods  should  presumptively  meet  statutory  requirements  when  used  appro- 
priately, but  the  statute  should  also  allow  the  use  of  innovative  technologies. 

The  EPA  should  establish  a  level  technological  playing  field  so  that  parties  may 
use  any  cost-effective  technology  capable  of  achieving  target  risk  reduction  levels. 
The  existing  CERCLA  program  has  a  statutory  preference  for  so-called  permanent 
technologies.  By  placing  such  an  emphasis  on  permanence,  the  Agency  encourages 
delay  in  cleaning  up  sites,  and  creates  unnecessary  cleanup  costs. 

Any  CERCLA  reform  proposal  would  be  incomplete  witnout  addressing  voluntary 
cleanups.  Many  hazardous  waste  sites  do  not  score  high  enough  to  make  it  onto  the 
NPL,  but  still  pose  a  threat  to  human  health  and  to  ecosystems.  Such  sites  also  may 
suffer  a  stigma  that  prevents  their  sale  or  productive  use  or  development. 

Moreover,  the  concern  that  a  governmental  agency  might,  at  some  point  in  the 
future,  "second  guess"  the  remedy  implemented  during  a  voluntary  cleanup,  pre- 
vents many  parties  from  doing  cleanup.  The  lack  of  reasonable  guidance  on  cleanup 
levels  makes  it  difficult  to  proceed  without  involving  a  governmental  authority.  Par- 
ties also  fear  that  on-site  remedial  activities  will  trigger  certain  RCRA  regulatory 
provisions. 

As  part  of  the  delegation  of  remedy  selection,  state-administered  programs  to  ap- 
prove voluntary  cleanups  should  be  established.  Parties  seeking  approvals  for  clean- 
up plans  should  compensate  the  states  for  the  reasonable  cost  of  evaluating  tech- 
nical submittals. 

The  CERCLA  administrative  cleanup  program  is  a  federal  projects  program  rath- 
er than  a  cooperative  federalism  regulatory  program.  Unlike  under  the  various  pol- 
lution control  statutes  (e.g.,  Clean  Air  Act,  Clean  Water  Act,  Resource  Conservation 
and  Recovery  Act  (RCRA)),  the  EPA  has  not  delegated  (and  sometimes  does  not 
share)  decision-making  with  its  state  counterparts.  As  a  result,  friction  between  rel- 
evant federal  and  state  agencies  has  occurred. 

States  need  to  have  flexibility  in  setting  standards  and  administering  cleanup  at 
all  hazardous  waste  sites.  For  example,  although  RCRA  was  intended  to  apply  pri- 
marily to  active,  ongoing  waste  sites,  once  cleanup  begins  at  an  inactive  waste  site, 
RCRA  requirements  may  be  triggered  if  the  cleanup  involved  shipments  of  wastes 
off-site.  Where  this  occurs,  the  standards  applicable  to  cleanup  may  be  much  more 
stringent  than  those  which  would  be  applicable  to  Superfund  NPL  sites.  This  is  be- 
cause CERCLA  Section  121  gives  EPA  the  authority  to  waive  certain  Federal  or 
state  environmental  standards  and  requirements  (including  those  under  RCRA)  in 
selecting  the  "applicable,  relevant  and  appropriate"  cleanup  standards  (the  so-called 
ARARs  process).  Also,  the  RCRA  permit  process  is  extraordinarily  lengthy.  At  a 
minimum,  states  should  have  the  same  flexibility  with  respect  to  applicable,  rel- 
evant and  appropriate  standards  that  EPA  has  under  the  present  law. 

States  should  be  afforded  the  opportunity  to  gain  the  authority  to  exercise  inde- 
pendent control  over  cleanup  activities  within  their  borders  by  seeking  delegated  au- 
thority. Under  such  a  system,  states  rather  than  EPA  would  select  cleanup  levels. 
Where  states  are  granted  the  lead  for  a  program  or  site,  cleanup  is  more  likely  to 
be  properly  approached  as  a  land  use  question  bounded  by  public  health  consider- 
ations. 

The  requirement  to  assess  and  disclose  potential  environmental  impacts  of 
planned  actions  in  a  transparent  process,  open  to  the  public,  is  an  intrinsic  compo- 
nent of  a  democratic  society  and  lies  at  the  core  of  effective  resolution  of  environ- 
mental disputes. 

Public  participation,  as  set  forth  in  various  environmental  statutes,  is  that  part 
of  the  decision-making  process  through  which  responsible  officials  become  aware  of 
public  attitudes  by  providing  ample  opportunity  for  interested  and  affected  parties 
to  communicate  their  views.  According  to  these  legal  requirements,  public  participa- 
tion includes  providing  access  to  the  decision-making  process,  seeking  input  from 
and  conducting  dialogue  with  the  public,  assimilating  public  viewpoints  and  pref- 
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erences,  and  demonstrating  that  those  viewpoints  and  preferences  have  been  consid- 
ered by  the  decision-making  official. 

Leading  commentators  and  participants  in  the  public  involvementyconsensus- 
building  field  believe  that  the  only  way  to  avoid  stalemate,  reduce  the  need  for  liti- 
gation, and  restore  the  credibility  of  government  is  to  generate  agreement  among 
all  stakeholders  on  how  to  handle  the  problems  that  face  us.  Citizens  and  affected 
stakeholders  should  be  provided  meaningful  involvement  in  the  EPA's  decisions  re- 
garding the  investigation  and  remediation  of  Superfund  sites.  Effective  public  in- 
volvement is  a  central  element  of  credible  agency  remediation  decisions  or  nego- 
tiated settlements.  Early,  effective  and  continuous  involvement  of  affected  citizens 
and  stakeholders,  including  non-government  organizations  and  PRPs,  will  ulti- 
mately reduce  the  need  for  litigation,  reduce  transaction  costs  and  restore  credibility 
to  the  CERCLA  process.  Attached  as  Appendix  C  is  the  ABA  position  on  public  par- 
ticipation in  environmental  decision  making. 

The  ABA's  Section  of  Public  Contract  Law  has  prepared  a  commentary  on  needed 
reforms  to  Section  119  that  is  provided  as  Appendix  D  hereto.  Among  other  changes, 
the  Section  proposes  that  Section  119  should  establish  a  uniform  standard  of  neg- 
ligence for  Response  Action  Contractor  liability  under  both  state  and  Federal  law, 
and  amend  the  definition  of  "Response  Action  Contractor"  under  Section  119  so  that 
the  standard  applies  to  NPL  and  non-NPL  sites. 

Last  year  the  House  Committee  on  Public  Works  and  Transportation  reported  a 
Superfund  Reauthorization  bill  incorporating  several  of  the  changes  recommended 
by  the  ABA  Public  Contract  Law  Section,  and  it  is  urged  that  those  or  similar  provi- 
sions be  included  this  year. 

Natural  Resource  Damages  in  CERCLA  owe  their  legislative  origin  to  inter- 
national and  national  concerns  over  massive  oil  tanker  spills.  In  CERCLA,  Con- 
gress, borrowing  from  the  common  law  concepts  of  public  law  and  parens  patriae, 
created  federal  and  state  trustees  for  natural  resources  and  gave  them  authority  to 
seek  damages  for  injuries  to  public  and  tribal  natural  resources  caused  by  releases 
of  hazardous  substances. 

Although  the  Natural  Resource  Damages  provisions  of  CERCLA  have  existed  for 
14  years,  there  has  been  very  little  experience  with  the  actual  assessment  of  natural 
resource  damages.  Their  potential  economic  impacts  are  still  largely  speculative,  ex- 
cept for  the  result  that  since  awards  are  potentially  so  great,  insurance  against 
them  is  generally  unavailable. 

Such  damages  should  be  restricted  to  the  reasonable  costs  of  restoration,  rehabili- 
tation or  replacement  in  kind  of  the  natural  resource,  rules  out  the  recovery  under 
CERCLA  of  inherently  subjective  damages  such  as  those  based  on  "existence,"  "con- 
tingent" or  "non-use"  valuations.  Determining  inherently  subjective  damages  runs 
the  heavy  risk  that  damages  may  edge  into  punishment  and  thus  become  "punitive 
in  effect, '  triggering  constitutionally  mandated  procedures  for  the  imposition  of  pu- 
nitive sanctions.  Also,  inherently  speculative  damages  are  likely  to  be  uninsurable. 
Thus,  there  is  an  inherent  danger  of  over  deterrence  of  what  may  in  general  be  so- 
cially desirable  economic  activity. 

Another  factor  that  supports  limiting  natural  resource  damages  under  CERCLA 
to  the  reasonable  costs  of  restoration,  rehabilitation,  or  replacement  in  kind  is  the 
additional  burden  determination  of  more  speculative  values  would  impose  on  the 
federal  courts.  Long  trials  under  CERCLA  over  inherently  speculative  natural  re- 
source damages  would  add  to  the  burden  of  the  already  crowded  civil  dockets  of  our 
federal  courts. 

The  concept  of  "reasonable  costs"  suggested  is  the  one  used  in  the  National  Envi- 
ronmental Policy  Act.  It  includes  the  concepts  of  "cost  effectiveness"  and  "cost/bene- 
fit." Thus  it  recognizes  that,  in  the  name  of  saving  or  restoring  natural  resources, 
we  should  not  incur  a  net  social  loss  in  the  overall  result.  It  is  also  intended  to  avoid 
excessive  costs  or  excessive  awards  that  could  be  punitive  in  effect.  Such  a  limita- 
tion of  reasonable  costs  is  recognized  in  the  Proposed  Directive  on  Liability  for 
Wastes  of  the  European  Community,  which  provides  that  where  "the  costs  substan- 
tially exceed  the  benefit  arising  for  the  environment  from  such  restoration  and  other 
alternative  measures . . .  may  be  taken  at  a  substantially  lower  cost"  recovery  is  lim- 
ited to  those  alternatives.  Hence,  considerations  of  international  competitiveness  re- 
inforce the  underlying  common  sense  economics  rationale. 

Another  desirable  principle  to  be  incorporated  focuses  on  the  fact  that  CERCLA 
is  intended  to  be  primarily  a  remedial  statute.  Cleanup  issues  are  related  to  wheth- 
er the  hazard  or  threat  of  hazard  being  remedied  under  CERCLA  has  also  damaged 
natural  resources  and,  if  so,  how  those  resources  can  or  should  be  restored,  rehabili- 
tated or  replaced  in  kind.  As  a  general  rule  all  such  issues  should  be  resolved  in 
the  same  proceedings. 
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Another  desirable  principle  is  to  preclude  the  diversion  of  any  funds  recovered  as 
natural  resource  damages  to  other  governmental  purposes,  including  without  limita- 
tion, reimbursement  of  administrative  overhead,  enforcement,  and  legal  or  other 
transactional  costs. 

Finally,  it  should  be  noted  that  Congress  intended  that  CERCLA's  present  natural 
resource  damages  provision,  CERCLA  107(f)(1),  not  be  applied  retroactively.  Never- 
theless, some  natural  resource  trustees  have  focused  on  the  word  "wholly"  in  the 
last  sentence  of  that  section  to  argue  for  the  recovery  of  damages  that  were  incurred 
years  before  the  effective  date  of  the  Act.  The  Act  should  be  clarified  to  avoid  impo- 
sition of  any  such  retroactive  liability. 
Respectfully  submitted, 

Peter  B.  Prestley, 
American  Bar  Association. 
NOTE:  The  following  attachments  are  retained  in  the  Commerce  Committee's  files: 
(1)  Reports  accompanying  Appendix  B  and  C,  and  (2)  Appendix  E. 


Appendix  A 

american  bar  association,  standing  committee  on  environmental  law  tort 
and  insurance  practice  section,  business  law  section,  senior  lawyers  drvi- 
sion,  real  property,  probate  and  trust  law  section,  science  and  tech- 
nology section,  and  kansas  city  metropolitan  bar  association 

Report  to  the  House  of  Delegates 

Recommendation 

RESOLVED,  that  the  American  Bar  Association  recommends  that  the  Comprehen- 
sive Environmental  Response,  Compensation,  and  Liability  Act  ("CERCLA"  or 
"Superfund")  be  amended  based  on  the  following  principles: 

1.  Allocation  of  Responsibility  should  be  amended  to  reflect  that: 

A.  New  liability  not  be  imposed  retroactively  on  persons  who  at  the  time 
they  acted  reasonably  did  not  know,  or  reasonably  would  not  have  known, 
that  responsibility  for  cleanup  would  arise. 

B.  New  strict  liability  not  be  imposed  based  on  status. 

C.  Liability  be  allocated  to  responsible  parties  based  on  each  party's  con- 
tribution to  the  harm. 

D.  Responsibility  be  allocated  prior  to  required  payment  through  alter- 
native methods  of  dispute  resolution  or  other  procedures  that  encourage 
prompt  and  efficient  compliance. 

E.  Responsibility  not  feasibly  or  equitably  allocated  to  liable  parties  be  paid 
through  broader-based  financing  approaches,  including  taxes  which  garner 
revenues  from  those  who  benefit  or  have  benefited  from  activities  which 
produced  hazardous  waste. 
Cleanup  Procedures  should  be  amended  to  reflect  that: 

A.  Sites  be  selected  and  cleanup  conducted  through  rational  and  consist- 
ent determinations  based  on  realistic  estimates  of  risks  posed  to  human 
health  and  to  ecosystems. 

B.  Cleanup  guidelines  consider  economic  and  technical  feasibility  and 
such  factors  as  geography,  geology,  climate  and  land  use,  be  specific  enough 
to  allow  a  voluntary  cleanup  to  proceed  with  reasonable  certainty  that  will 
satisfy  appropriate  requirements,  yet  be  flexible  enough  to  assure  that  rem- 
edies selected  for  a  given  site  are  appropriate  for  that  site. 

C.  Elimination  ofunnecessary  intergovernmental  requirements  and  cre- 
ation of  incentives  for  States  to  hasten  cleanup.  Only  one  governmental  en- 
tity should  be  responsible  for  any  site.  States  should  be  authorized  to  obtain 
delegation  of  Superfund  authorities,  similar  to  existing  environmental  per- 
mit programs,  and  should  be  given  the  same  flexibility  in  selecting  applica- 
ble and  appropriate  standards  that  EPA  presently  has  under  Superfund. 

D.  Innovative  public  participation  and  shared  decisionmaking  models  be 
encouraged. 

E.  Consideration  of  natural  resource  damages  occur  at  the  same  time  and 
RCUl  m  the  same  proceeding  as  other  cleanup  issues.  Any  damages  recovered 
wheth-l  should  be  based  solely  on  the  reasonable  costs  of  restoration,  rehabilitation 
- -.;.;         or  replacement  in  kind  of  the  resource  and  used  only  for  those  purposes. 

Damages  imposed  should  not  be  punitive  in  effect. 
ved  i»     Approved  by  the  ABA  House  of  Delegates:  Feb.  7.  1994,  Kansas  City,  Mo. 
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Appendix  B 

AMERICAN  BAR  ASSOCIATION,  STANDING  COMMITTEE  ON  ENVIRONMENTAL  LAW,  COM- 
MISSION ON  HOMELESSNESS  AND  POVERTY  SECTION  OF  INDIVIDUAL  RIGHTS  AND  RE- 
SPONSIBILITIES, NATIONAL  BAR  ASSOCIATION,  INC.,  HISPANIC  NATIONAL  BAR  ASSOCIA- 
TION 

Report  to  the  House  of  Delegates 

RESOLVED,  That  the  American  Bar  Association 

a.  supports  actions  by  federal,  state,  territorial  and  local  governments,  private  en- 
tities and  academic  institutions  to  achieve  implementation  and  enforcement  of  envi- 
ronmental laws,  regulations  and  policies  so  that  a  disproportionate  share  of  the  bur- 
den of  environmental  harm  does  not  fall  on  minority  and/or  low-income  individuals, 
communities  or  populations; 

b.  urges  federal,  state,  territorial  and  local  administrative  agencies  to  give  priority 
attention  to  this  problem  by,  among  other  things,  improving  agency  procedures  gov- 
erning access  to  information  and  the  decision-making  process,  distribution  informa- 
tion about  environmental  impacts  and  applicable  laws,  by  adopting  regulations  and 
policies  to  mitigate  or  eliminate  those  impacts,  and  assessing  and  managing  envi- 
ronmental risks  so  that  they  better  take  account  of  the  need  to  eliminate  such  in- 
equities; and 

c.  urges  Congress,  state  and  territorial  legislatures  and  local  governments  to  enact 
legislation,  as  appropriate,  and  to  take  other  appropriate  measures  to  redress  and 
eliminate  situations  in  which  minority  and/or  low-income  people  have  borne  a  dis- 
proportionate share  of  harm  to  the  environment. 

BE  IT  FURTHER  RESOLVED,  That  the  American  Bar  Association  urges: 

a.  further  documentation  of  the  causes  and  consequences  of  the  inequitable  dis- 
tribution of  environmental  burdens; 

b.  the  delivery  of  legal  services  in  the  area  of  environmental  law  to  eligible  per- 
sons in  minority  and/or  low-income  communities; 

c.  additional  training  of  environmental  lawyers  to  recognize,  address  and  redress 
incidences  of  environmental  inequity; 

d.  law  schools  to  consider  the  expansion  of  curricula  and  clinical  programs  to  edu- 
cate students  to  deal  with  these  problems,  and 

e.  state  and  local  bar  associations  to  adopt  resolutions  similar  to  this  ABA  resolu- 
tion. 

Approved  by  the  ABA  House  of  Delegates,  August  11,  1993,  New  York  City 

Appendlx  C 

AMERICAN  BAR  ASSOCIATION,  STANDING  COMMITTEE  ON  ENVIRONMENTAL  LAW  SECTION 
OF  ADMINISTRATrVE  LAW  AND  REGULATORY  PRACTICE  SECTION  OF  NATURAL  RE- 
SOURCES, ENERGY  AND  ENVIRONMENTAL  LAW 

Recommendation 

BE  IT  RESOLVED,  that  the  public  participation  provisions  of  local,  state  and  fed- 
eral environmental  laws  and  international  environmental  agreements  and  treaties 
should  recognize  and  express  the  principle  that  the  public  and  all  affected  interests 
should  be  provided  meaningful  and  effective  involvement  and  should  be  expected  to 
participate  in  consensus  building  efforts  to  ensure  that  government  decision-making 
regarding  the  administration,  regulation,  and  enforcement  of  environmental  laws  is 
open,  fair,  efficient  and  credible. 

BE  IT  FURTHER  RESOLVED,  that  the  public  participation  provisions  of  local, 
state  and  federal  environmental  laws  should  include  express  authority  allowing  gov- 
ernment agencies  to  choose  innovative  public  participation,  stakeholder-involvement 
and  shared  decision-making  models,  including  site-specific,  negotiated  consensus- 
building  processes  and  negotiated  rulemaking,  which  involve  all  affected  stakehold- 
ers, such  as  citizens,  potentially  responsible  parties,  and  affected  federal,  tribal, 
state,  territorial  and  local  governments. 

BE  IT  FURTHER  RESOLVED,  that  the  public  participation  provisions  of  local, 
state  and  federal  environmental  laws  should  include  express  authority  allowing  gov- 
ernment agencies  to  choose  innovative  public  participation,  stakeholder-involvement 
and  shared  decision-making  models,  including  site-specific,  negotiated  consensus- 
building  processes  and  negotiated  rulemaking,  which  involve  all  affected  stakehold- 
ers, such  as  citizens,  potentially  responsible  parties,  and  affected  federal,  tribal, 
state,  territorial  and  local  governments. 
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BE  IT  FURTHER  RESOLVED,  that  federal  agencies  should  use  more  fully  the  Ad- 
ministrative Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  for  making 
environmental  decisions,  and  state  agencies  should  follow  similar  procedures  per- 
mitted under  generally  applicable  provisions  of  administrative  law. 
BE  IT  FURTHER  RESOLVED,  that  Congress  should  reauthorize  the  Administra- 
tive Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  on  a  permanent 
basis,  and,  in  doing  so,  Congress  should  revise  provisions  that  inhibit  their  wider 
use  to  resolve  environmental  matters  by  clarifying: 

1)  that  the  Administrative  Dispute  Resolution  Act  authorizes  the  use  of  the  full 
range  of  dispute  resolution  processes  for  making  administrative  decisions,  including 
general  consensus  building  and  the  resolution  of  issues  between  private  parties  that 
otherwise  would  be  decided  by  the  environmental  agency; 

2)  that  the  decision  of  an  arbitrator,  where  applicable,  should  be  final  when  is- 
sued, without  the  authority  of  an  agency  to  unilaterally  override  such  decision; 

3)  that  communications  between  a  party  and  the  neutral  should  be  protected  from 
disclosure  except  for  the  circumstances  defined  in  the  Administrative  Dispute  Reso- 
lution Act:  to  that  extent  the  Administrative  Dispute  Resolution  Act  should  be  re- 
garded as  a  Section  (b)(3)  exemption  under  the  Freedom  of  Information  Act;  and 

4)  that  a  federal  agency  should  not  be  required  to  secure  the  permission  of  the 
Office  of  Management  and  Budget  or  the  General  Services  Administration  before  it 
impanels  a  committee  under  the  Negotiated  Rulemaking  Act  or  the  Administrative 
Dispute  Resolution  Act,  and  that  such  agencies  must  continue  to  comply  with  the 
substantive  requirements  of  the  Federal  Advisory  Committee  Act,  including  open- 
ness and  balance  on  committees. 

BE  IT  FURTHER  RESOLVED,  that  the  procedures  described  in  the  Negotiated 
Rulemaking  Act  should  be  used  for  making  policy  decisions  under  environmental 
ststutcs 

BE  IT  FINALLY  RESOLVED,  that  the  framework  established  under  the  Negotiated 
Rulemaking  Act  and  the  Administrative  Dispute  Resolution  Act  provide  the  means 
by  which  the  U.S.  Environmental  Protection  Agency  ("EPA"),  community  and  busi- 
ness interests,  state,  tribal  and  local  governments,  and  environmental  and  other 
non-governmental  organizations  can  reach  agreement  on  the  appropriate  issues.  For 
example,  in  addition  to  existing  alternative  dispute  resolution  provisions  in  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act 
("CERCLA"),  potentially  responsible  parties  are  encouraged  to  use  the  Administra- 
tive Dispute  Resolution  Act  to  make  allocation  decisions,  while  environmental  agen- 
cies are  encouraged  to  use  the  Negotiated  Rulemaking  Act  for  making  policy  deci- 
sions. In  doing  so,  EPA  should  appoint  a  single,  relatively  senior  official  to  represent 
the  agency  and  various  components  of  its  staff  in  such  negotiations,  and  policy  nego- 
tiations and  allocation  decisions  should  be  coordinated  to  the  extent  appropriate. 


Appendix  D 

American  Bar  Association, 
Section  of  Public  Contract  Law, 

July  28,  1994. 

Hon.  John  H.  Chafee 

Ranking  Minority  Member 

Committee  on  Environment  and  Public  Works 

Washington,  DC 

Dear  Senator  Chafee:  The  following  views  are  presented  on  behalf  of  the  Sec- 
tion of  Public  Contract  Law  of  the  American  Bar  Association  with  regard  to  amend- 
ments to  Section  119  of  CERCLA.1  The  American  Bar  Association's  overall  views  on 
CERCLA  reauthorization  are  set  forth  in  the  Resolution  of  the  ABA's  House  of  Dele- 
gates passed  in  February  1994.  This  Resolution,  a  copy  of  which  is  attached,  seeks 
to  curtail  retroactive  CERCLA  liability  and  to  establish  early,  equitable  allocation 
of  liability  based  on  each  responsible  party's  actions  contributing  to  the  harm.  The 
ABA  also  opposes  disproportional  allocations  based  on  strict,  joint  and  several  liabil- 
ity. 

The  focus  of  the  Section  on  Public  Contract  Law  is  particularly  on  the  potential 
liability  of  contractors  and  engineers  involved  in  Superfund  remedial  and  removal 
activities  on  behalf  of  the  Environmental  Protection  Agency,  the  Corps  of  Engineers, 
or  states  acting  under  cooperative  agreements  with  EPA.  These  cleanup  firms'  in- 


^he  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act,  as  amended, 
42  U.S.C.  §9601e(se<7. 
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volvement  with  the  site  comes  only  after  the  contamination  problem  have  become 
evident.  Potential  liabilities  for  such  cleanup  firms  arise  not  only  out  of  common  law 
theories  of  negligence,  but  also  arise  by  virtue  of  CERCLA  itself,  similar  state  stat- 
utes, under  common  law  theories  of  trespass,  and  nuisance,  and  under  state  strict 
liability  principles  applicable  to  "abnormally  dangerous"  activities.  Cases  filed  to 
date  confirm  that  there  is  significant  potential  for  suits  against  cleanup  firms  by 
workers,  adjacent  property  owners,  nearby  residents  and  businesses,  those  who  are 
financially  responsible  for  site  cleanup  costs,  and  others  who  come  into  contact  with 
hazardous  waste  being  handled  by  the  cleanup  firm. 

Because  of  the  need  to  assure  that  qualified  and  responsible  firms  remain  avail- 
able to  conduct  hazardous  waste  cleanups  despite  these  liability  risks,  the  ABA 
Board  of  Governors  in  1985  adopted  a  resolution  favoring  the  enactment  of  provi- 
sions to  provide  effective  indemnification  and  insurance  for  the  parties  conducting 
response  actions  at  contaminated  sites.2 

The  objective  of  this  1985  resolution  remains  valid  today.  As  currently  written, 
CERCLA  contains  at  Section  119  a  provision  intended  to  ameliorate  liability  risks 
for  cleanup  contractors.  Section  119  does  this  in  two  ways.  First,  Section  119(a)  pro- 
vides that  a  cleanup  firm  (if  within  the  definition  of  a  Response  Action  Contractor 
(RAO  under  Section  119)  shall  not  be  liable  under  Federal  law  (including  CERCLA 
itself)  in  the  absence  of  negligence,  gross  negligence,  or  willful  misconduct.  Second, 
Section  119(c)  authorizes  the  Government  to  oner  indemnification  of  RACs  against 
liability  for  negligence  in  carrying  out  CERCLA  response  actions,  subject  to  several 
conditions. 

CERCLA  Section  119  falls  short  in  several  respects  of  providing  effective  indem- 
nification and  insurance  for  cleanup  firms.  Accordingly,  several  changes  in  Section 
119  and  related  provisions  are  recommended  in  order  to  provide  such  effective  in- 
demnification ana  insurance.  These  recommended  changes  are:  1)  to  close  the  illogi- 
cal gap  in  Section  119's  scope  that  exposes  RACs  to  liability  without  fault  under 
state  law;  2)  to  expand  the  definition  oi  "Response  Action  Contractor"  to  encompass 
all  Federal  and  State  Superfund  cleanup  contractors;  3)  to  aid  the  availability  of  in- 
surance by  adding  a  statute  of  repose  for  claims  against  RACs;  and  4)  to  extend  in- 
demnification authority  to  "threatened  releases"  as  well  as  actual  releases.  These  is- 
sues are  addressed  in  more  detail  below. 

1.  Close  the  "Gap"  Between  the  Federal  Negligence  Standard  and  Indemnification 
Coverage 

Under  Section  119(a)  as  now  written,  a  RAC  is  subject  to  a  negligence  standard 
of  liability  under  Federal  law,  meaning  that  it  is  not  liable  under  Federal  law  in 
the  absence  of  a  finding  of  fault  on  the  RACs  part.  This  limited  exemption  from 
the  strict  liability  of  CERCLA  and  other  Federal  environmental  laws  is  justified  by 
the  fact  that  RACs  by  definition  become  involved  in  Superfund  sites  solely  for  the 
purpose  of  cleaning  them  up,  and  had  nothing  to  do  with  creating  the  hazardous 
waste  problem.  Accordingly,  it  would  be  unfair  to  impose  on  RACs  the  same  type 
of  strict,  joint  and  several  liability  that  CERCLA  imposes  on  parties  that  were  in- 
volved in  creating  a  Superfund  site.  However,  this  Federal  liability  standard  does 
not  affect  the  operation  of  State  law,  which  often  imposes  strict  liability  without 
need  for  a  finding  of  negligence. 

Under  Section  119(c),  a  RAC  may  be  indemnified  against  claims  for  negligence, 
whether  arising  under  State  or  Federal  law.  This  indemnification  authority  does  not 
extend,  however,  to  claims  in  the  nature  of  strict  liability  where  there  is  no  neg- 
ligence element.  Accordingly,  taking  Sections  119(a)  and  (c)  together,  a  RAC  who 
has  been  negligent  may  be  indemnified  from  liability.  However,  a  RAC  that  has  not 
been  negligent  in  any  way  may  still  subject  to  strict  liability  under  State  law,  but 
is  not  eligible  for  indemnification  against  that  liability.  This  is  an  inherently  illogi- 
cal and  unjust  outcome. 

Moreover,  the  threat  of  liability  in  the  absence  of  fault  under  State  law  is  very 
real.  Case  law  to  date  indicates  that  hazardous  waste  cleanup  activities  may  be 


2  BE  IT  RESOLVED,  that  the  American  Bar  Association  supports  the  enactment  of  provisions 
in  the  reauthorization  of  the  Comprehensive  Environmental  Response,  Compensation  and  Li- 
ability Act  of  1980  (CERCLA-Superfund),  Public  Law  96-810  (Expiring  September  30,  1985),  and 
appropriate  regulations,  policy  and  contract  clauses  that  would  provide  for  effective  contractor 
indemnification  and  insurance  from  liabilities  arising  out  of  contractual  performance  of  services 
and  functions  necessary  for  removals,  responses  and  remedial  actions  to  control  or  clean  up  haz 
ardous  wastes,  pollutants  or  contaminants  as  authorized  or  required  by  CERCLA. 

BE  IT  FURTHER  RESOLVED,  that  by  adopting  the  above  resolution  the  American  Bar  Asso 
ciation  does  not  take  a  position  on  the  question  of  what  parties,  if  any,  may  be  liable  for  any 
sums  indemnified  nor  is  the  Association  suggesting  what  determination  be  made  as  to  ultimate 
liability  or  the  defenses  which  can  be  asserted  by  or  against  any  responsible  party 
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deemed  "abnormally  dangerous"  and  be  subject  to  strict  liability  under  Restatement 
(2nd)  of  Torts  §519  (also  referred  to  as  "ultrahazardous"  activities).  Many  States 
also  have  State  Superfund  statutes  that  impose  liability  without  fault.  Additionally, 
trespass  and  nuisance  theories  are  commonly  utilized  in  cases  involving  releases  of 
toxic  chemicals,  and  neither  of  these  theories  requires  any  finding  of  negligence  or 
other  fault  before  imposing  liability. 

In  sum,  there  is  an  illogical  gap  in  coverage  in  current  Section  119:  non-negligent 
RACs  remain  significantly  exposed  to  liability  for  response  action  activities,  but  neg- 
ligent RACs  may  be  indemnified  against  liability.  This  gap  needs  to  closed.  We  sug- 
gest that  it  be  closed  by  amending  Section  119(a)  to  provide  a  uniform  standard  of 
negligence  for  RAC  liability  under  both  State  and  Federal  law.3  The  other  alter- 
native would  be  to  extend  the  indemnification  of  Section  119(c)  to  encompass  State 
law  claims  not  involving  a  finding  of  negligence. 

2.  Expand  Definition  of  "Response  Action  Contract" 

Section  119  applies  only  to  contractors  who  are  carrying  out  a  "Response  Action 
Contract"  (herein  "RA  Contract")  as  defined  in  Section  119(e)(1).  To  qualify  as  an 
RA  Contract,  the  contract  must  involve  a  "remedial  action"  at  an  NPL  site,  or  a 
CERCLA  "removal  action"  at  any  site.4 

Many  hazardous  waste  cleanup  contracts  fall  outside  this  definition,  however.  In 
particular,  less  than  6%  of  the  Defense  Department  installations  covered  by  DOD's 
environmental  restoration  program  are  listed  on  the  NPL,  and  the  excluded  facili- 
ties include  many  highly  contaminated  sites.  Accordingly,  contractors  working  at 
such  sites  cannot  receive  the  benefits  of  Section  119,  unless  engaged  in  a  removal 
action. 

Accordingly,  the  definitions  of  "Response  Action  Contract"  and  "Response  Action 
Contractor'  in  Section  119(e)  should  be  revised  to  encompass  all  hazardous  waste 
cleanup  contractors  at  all  Federal  and  State  sites,  without  reference  to  the  NPL  sta- 
tus of  the  site  and  without  any  distinction  between  "removal"  and  "remedial"  ac- 
tions. There  is  no  logical  basis  for  including  some  and  excluding  others  from  the 
scope  of  Section  119. 

3.  Add  Statute  of  Repose  For  Claims  Against  RACs 

One  of  the  defining  characteristics  of  potential  third-party  liability  for  RAC  activi- 
ties stems  from  the  fact  that  adverse  health  effects  from  hazardous  material  expo- 
sure may  require  years  or  even  decades  to  become  apparent.  As  a  result,  the  risk 
of  liability  for  the  RAC  respecting  any  given  contract  extends  indefinitely  into  the 
future.  This  is  believed  to  oe  one  of  the  key  factors  that  has  greatly  limited  the 
availability  of  insurance  against  these  liability  risks. 

CERCLA  Section  309  currently  exacerbates  this  unbounded  liability/ 
uninsurability  problem  by  mandating  a  delayed  commencement  date  for  the  running 
of  any  otherwise  applicable  state  statute  of  limitations.  Specifically,  Section 
309(b)(4)  provides  that  no  state  statute  of  limitations  for  personal  injury  or  property 
damage  caused  or  contributed  to  by  exposure  to  any  hazardous  substance  will  begin 
to  run  until  the  plaintiff  knew  or  reasonably  should  have  known  that  the  injury 
stemmed  from  the  hazardous  substance.  As  a  result  of  this  Federally-mandated  "dis- 
covery rule"  for  accrual  of  actions,  state  limitations  periods  will  not  protect  RACs 
from  incurring  liabilities  far  into  the  future  for  actions  taken  under  current  cleanup 
contracts.  This  "long-tail"  potential  liability  cannot  be  insured  against,  because  all 
environmental  impairment  liability  policies  (now  and  for  the  foreseeable  future)  are 
written  on  a  "claims  made"  rather  than  an  "occurrence"  basis. 

In  the  construction  industry,  the  likelihood  that  a  "discovery  rule"  for  accrual  of 
actions  will  result  in  designers  and  builders  being  held  liable  many  years  after  their 
work  was  completed  has  Deen  addressed  by  special  "statutes  of  repose."  Such  stat- 
utes cut  off  any  such  continuing  liability  risk  for  a  construction  project  after  a  de- 
fined term  of  years  (generally  ranging  between  5  and  15  years).  More  than  40  states 
have  such  special  statutes  of  repose  to  protect  designers  and  builders  from  the  as- 
sertion of  stale  claims,  and  enhance  the  availability  of  reasonably  priced  "errors  and 
omissions"  insurance. 

Section  309  of  CERCLA  should  be  amended  to  include  a  similar  statute  of  repose 
for  RACs.  While  there  may  be  sound  reasons  to  leave  parties  who  created  hazardous 


3Note  that  revision  of  this  aspect  of  Section  119(a)  would  also  require  modification  of  the  sav- 
ings provision  language  found  at  Section  302(d). 

4 Paraphrasing  the  definitions  at  CERCLA  Sections  101(23)  and  (24),  a  "removal  action"  is  am 
interim  measure  to  cleanup  or  remove  previously  released  wastes  or  to  other  measures  to  pro- 
tect public  health  in  the  short  term.  A  remedial  action,"  on  the  other  hand,  is  the  permanent, 
long-term  remedy  that  is  taken  in  addition  to  any  removal  action.  The  term  "response  action" 
includes  both  remedial  and  removal  actions. 
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waste  sites  liable  for  resulting  injuries  indefinitely,  there  is  no  similar  rationale  for 
allowing  those  who  clean  up  such  sites  to  be  similarly  exposed  to  uninsurable  liabil- 
ity for  an  indefinite  duration.  For  RACs  at  Federal  facilities  the  rationale  for  indefi- 
nite liability  exposure  is  even  weaker,  since  typically  the  Government  significantly 
participated  in  the  site  assessment  and  remedy  selection,  and  controlled  the  cost  of 
the  remediation  effort. 

As  in  the  case  of  state  statutes  of  repose  for  designers  and  builders  in  effect  in 
more  than  40  state,  RACs  should  be  protected  from  the  assertion  of  stale,  uninsur- 
able claims.  Providing  such  a  liability  cutoff  after  a  defined  term  of  years  should 
lead  to  significant  improvements  in  the  availability  and  cost  of  effective  liability  in- 
surance for  RACs. 

4.  Provide  Indemnification  Coverage  For  Threatened  As  Well  As  Actual  Releases 

Under  CERCLA  Section  119(c)(5)(A),  indemnification  of  a  RAC  may  be  provided 
as  to  "liability  which  results  from  a  release  of  any  hazardous  substance . . . ."  How- 
ever, CERCLA  elsewhere  consistently  utilizes  the  terminology  "release  or  threatened 
release"  in  its  liability  imposition  provisions,  as  well  as  in  Section  119(a).  The  limita- 
tion of  indemnification  authority  to  "actual"  releases  only,  and  not  to  costs  associ- 
ated with  a  "threatened  release"  appears  to  be  merely  an  oversight.  However,  it  is 
a  significant  oversight,  because  a  sizable  proportion  of  the  costs  incurred  at  most 
sites  is  in  ameliorating  the  threat  of  future  uncontrolled  releases  from  the  site,  rath- 
er than  just  cleaning  up  particular  past  releases. 

To  provide  effective  indemnification  and  insurance,  this  apparent  oversight  in  Sec- 
tion 119(c)(5)(A)  should  be  corrected  by  changing  that  Section  to  read  "release  or 
threatened  release"  in  conformance  with  the  remainder  of  CERCLA. 

The  section  of  Public  Contract  Law  offers  the  assistance  of  its  membership  to 
work  with  the  appropriate  Committees  of  Congress  in  achieving  the  goals  of  the 
above  resolution.  We  would  very  much  appreciate  inclusion  of  this  letter  in  the 
record  of  any  hearings  held  on  this  topic,  and  additionally  we  would  be  pleased  to 
provide  testimony  at  any  such  hearings. 
Very  truly  yours, 

Donald  Kinlin, 
Chair,  Section  of  Public  Contract  Law. 
cc:  Section  Officers  and  Council  Members 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  26,  1995. 
Mr.  Galen  Barnes 

President  and  Chief  Operating  Officer 
Wausau  Insurance 
One  Nationwide  Plaza 
Columbus,  OH 

Dear  Mr.  Barnes:  Thank  you  very  much  for  appearing  before  the  Subcommittee 
on  Commerce,  Trade,  and  Hazardous  Materials  on  June  22,  1995  to  testify  on  the 
problems  of  the  Superfund  liability  system.  Your  testimony  was  an  important  addi- 
tion to  the  record  showing  the  need  to  replace  this  badly  broken  system. 

In  order  to  clarify  some  of  the  statements  that  you  made  in  your  written  and  oral 
testimony,  I  would  appreciate  it  if  you  could  provide  written  responses  to  the  follow- 
ing questions  for  the  record  within  five  (5)  working  days: 

1.  The  Administration  and  a  number  of  environmental  groups  claim  that  the 
Superfund  liability  system  really  is  fair  and  that  it  just  makes  "polluters  pay." 
Granted,  insurers  did  not  pollute,  but  they  insured  parties  that  did  pollute.  Besides, 
we  all  know  that  the  insurance  industry  routinely  pays  out  millions  of  dollars  for 
all  sorts  of  claims.  As  a  public  policy  matter,  why  shouldn't  we  put  the  burden  on 
insurers  to  finance  these  cleanups? 

2.  Some  would  argue  that  unexpected  liability  caused  by  new  statutes  is  just  a 
cost  of  doing  business  for  insurers.  Would  you  agree  or  disagree  with  that  state- 
ment? 

3.  Some  argue  that  because  insurers  can  predict  with  some  actuarial  certainty  the 
probability  of  earthquakes  and  hurricanes,  they  should  have  predicted,  and  charged 
premiums  for,  Superfund  liability.  What  are  the  differences  between  predicting  dis- 
asters produced  by  nature  and  those  produced  by  Congress? 

4.  In  your  written  testimony,  you  indicated  that  in  order  to  properly  reserve  for 
potential  environmental  claims,  insurers  have  to  use  surplus  from  other  lines  of  in- 
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surance.  Does  this  mean  that  homeowner's  premiums  or  automobile  premiums  are 
underwriting  Superfund  liability? 

Thank  you  very  much  for  your  assistance  and  speedy  response.  If  you  have  any 
questions,  please  feel  free  to  contact  Mr.  Hugh  Halpern  of  the  Commerce  Committee 
staff  at  202/225-2927. 
Sincerely, 

Michael  G.  Oxley, 
Chairman,  Subcommittee  on  Commerce,  Trade,  and  Hazardous  Materials 
cc:  The  Honorable  John  D.  Dingell,  Ranking  Minority  Member,  Committee  on  Com- 
merce 

The  Honorable  W.J.  "Billy"  Tauzin,  Ranking  Minority  Member,  Subcommittee 
on  Commerce,  Trade,  and  Hazardous  Materials 

WAUSAU  Nationwide  Insurance  Group, 

July  3,  1995. 
Michael  G.  Oxley,  Chairman 

Subcommittee  on  Commerce,  Trade,  and  Hazardous  Materials 
Washington,  DC 

Dear  Chairman  Oxley:  To  clarify  my  oral  and  written  testimony,  I  respectfully 
submit  the  following  answers  to  the  questions  in  your  June  26,  1995,  letter: 

Question:  As  a  matter  of  Public  policy,  why  shouldn't  the  burden  for  financing  en- 
vironmental cleanup  be  placed  on  insurers? 

Answer:  The  burden  should  not  be  placed  on  insurers  for  two  fundamental  rea- 
sons: fairness  and  finances.  We  did  not  contemplate  coverage  for  environmental 
cleanups  when  we  provided  contracts  to  our  insureds.  So,  placing  the  burden  on  in- 
surers violates  the  same  principle  of  fairness  which  potentially  responsible  parties 
are  subjected  to  when  retroactive,  strict,  joint  and  several  liability  is  applied. 

Secondly,  since  insurers  did  not  anticipate,  nor  did  commercial  insureds  pay  for, 
environmental  cleanup  coverage,  there  is  not  enough  commercial  insurance  surplus 
to  finance  these  cleanups.  Any  such  policy  would  destroy  the  current  commercial  in- 
surance market,  upon  which  American  business  depends. 

Question:  Would  you  agree  or  disagree  with  the  statement  that  unexpected  liabil- 
ity caused  by  new  statutes  is  just  the  cost  of  doing  business  for  insurers? 

Answer:  I  disagree.  Insurance  is  best  suited  for  covering  fortuitous  events,  such 
as  accidents  or  acts  of  God.  Acts  of  Congress  that  create  liability  where  none  pre- 
viously existed  do  not  fit  that  description.  Superfund  did  not  create  a  new  liability 
effective  upon  passage  of  the  law  or  at  some  future  date.  If  it  had,  insurers  could 
have  fairly  evaluated  whether  such  liability  was  insurable.  Instead,  Superfund  made 
past  acts,  which  at  the  time  they  occurred  were  legal  acts,  the  basis  for  current  li- 
ability. Such  retroactive  liability  cannot  be  considered — under  anyone's  definition — 
a  responsible  or  rational  assumption  to  risk. 

Question:  What  are  the  differences  between  predicting  disasters  produced  by  na- 
ture and  those  produced  by  Congress? 

Answer:  The  knowledge  and  evaluation  of  the  loss  natural  events  (e.g.  hurricanes, 
hailstorms,  tornados,  and  earthquakes)  have  caused  in  the  past  allows'  us  to  make 
reasoned  judgments  about  whether  assuming  such  risks  is  possible,  and  at  what 
price.  With  acts  of  Congress,  such  as  Superfund,  there  is  also  precedent  activity  or 
event  upon  which  to  evaluate  what  risk  is  being  assumed. 

Natural  events — as  devastating  as  they  may  be — are  relatively  limited  in  scope 
and  cost.  The  cost  of  liability  created  by  Congress  under  the  Superfund  law  (and 
the  subsequent  court  interpretation  of  that  law)  dwarfs  the  size  of  any  hurricane 
or  earthquake  exposure  experienced  or  assumed  by  the  insurance  industry.  While 
earthquakes,  tornados,  hailstorms,  and  hurricanes  can  be  extremely  costly,  they  are 
limited  and  random  events.  Acts  of  Congress  are  comprehensive  and  continuous. 

Question:  Are  homeowner's  premiums  or  automobile  premiums  underwriting 
Superfund  liability? 

Answer:  In  my  written  statement,  I  do  not  indicate  that  we  are  using  surplus  to 
reserve  for  potential  environmental  claims.  The  term  "reserving"  means  that  we  ac- 
knowledge a  claim  has  been  made  for  which  we  believe  a  payment,  in  some  amount, 
is  likely  to  result.  Here,  we  do  not  believe  that  we  have  liability  in  the  vast  majority 
of  claims.  As  I  indicated,  there  are  only  a  very  small  number  of  situations  in  which 
liability,  due  to  the  facts  and  developed  case  law,  is  clear. 

When  we  incur  costs  for  environmental  liability  claims — whether  in  settlement  of 
a  claim  or  legal  expenses  in  defending  a  claim — the  money  must  come  out  of  profits 
earned  on  other  lines  of  insurance  or  out  of  our  surplus  (capital).  Surplus  or  capital 
of  an  insurance  company  is  earned  across  all  lines  of  insurance. 


150 

We  cannot  raise  prices  of  our  homeowners,  automobile,  or  any  other  line  of  insur- 
ance in  order  to  cover  the  costs  we  incur  for  environmental  liability  claims.  As  point- 
ed out  in  the  Brookings  Institution  study,  the  commercial  insurance  marketplace  is 
quite  competitive,  and  insurers  cannot  build  the  costs  of  responding  to  pollution 
claims  into  our  pricing. 

To  respond  directly  to  your  question:  Homeowners  and  automobile  owners  are  not 
"underwriting"  (paying  increased  costs)  because  of  pollution  claims.  However,  the 
capital  base  of  our  company  and  the  industry  is  decreasing  because  we  need  to  use 
this  source  to  pay  pollution  claims.  This,  in  turn,  limits  our  growth,  cuts  down  the 
security  of  all  policyholders,  and  results  in  a  misallocation  of  our  country's  re- 


sources. 


Galen  R.  Barnes 


cc:  The  Honorable  John  D.  Dingell 
The  Honorable  Billy  Tauzin 
Hugh  Nathanial  Halpern 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  26,  1995. 

L.  Michael  Murphy,  Esq. 
Counsel  to  the  Chairman 
American  International  Group 
Washington,  DC 

Dear  Mr.  Murphy:  Thank  you  very  much  for  appearing  before  the  Subcommittee 
on  Commerce,  Trade,  and  Hazardous  Materials  on  June  22,  1995  to  testify  on  the 
problems  of  the  Superfund  liability  system.  Your  testimony  was  an  important  addi- 
tion to  the  record  showing  the  need  to  replace  this  badly  broken  system. 

In  order  to  clarify  some  of  the  statements  that  you  made  in  your  written  and  oral 
testimony,  I  would  appreciate  it  if  you  could  provide  written  responses  to  the  follow- 
ing questions  for  the  record  within  five  (5)  working  days: 

1.  The  Administration  and  a  number  of  environmental  groups  claim  that  the 
Superfund  liability  system  really  is  fair  and  that  it  makes  "polluters  pay."  Granted, 
insurers  did  not  pollute,  but  they  insured  parties  that  did  pollute.  Besides,  we  all 
know  that  the  insurance  industry  routinely  pays  out  millions  of  dollars  for  all  sorts 
of  claims.  As  a  public  policy  matter,  why  shouldn't  we  put  the  burden  on  insurers 
to  finance  these  cleanups? 

2.  Some  would  argue  that  unexpected  liability  caused  by  new  statutes  is  just  a 
cost  of  doing  business  for  insurers.  Would  you  agree  or  disagree  with  that  state- 
ment? 

3.  Some  argue  that  because  insurers  can  predict  with  some  actuarial  certainty  the 
probability  of  earthquakes  and  hurricanes,  they  should  have  predicted,  and  charged 
premiums  for,  Superfund  liability.  What  are  the  differences  between  predicting  dis- 
asters produced  by  nature  and  those  produced  by  Congress? 

4.  AIG  is  a  diversified  company  which  insures  many  different  risks  across  the 
world.  Could  you  give  us  another  example  where  the  courts  basically  interpreted 
away  a  fundamental  term  of  the  insurance  contract?  What  happened  to  AIG  in  that 
marketplace? 

Thank  you  very  much  for  your  assistance  and  speedy  response.  If  you  have  any 
questions,  please  feel  free  to  contact  Mr.  Hugh  Halpern  of  the  Commerce  Committee 
staff  at  202/225-2927. 
Sincerely, 

Michael  G.  Oxley, 
Chairman,  Subcommittee  on  Commerce,  Trade,  and  Hazardous  Materials 
cc:  The  Honorable  John  D.  Dingell 
Ranking  Minority  Member 
Committee  on  Commerce 
The  Honorable  W.J.  "Billy"  Tauzin 
Ranking  Minority  Member 
Subcommittee  on  Commerce,  Trade,  and  Hazardous  Materials 
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American  International  Group,  Inc., 

Washington,  DC,  July  10,  1995. 
Congressman  Michael  G.  Oxley 

Chairman,  Subcommittee  on  Commerce,  Trade  and  Hazardous  Materials 
Committee  on  Commerce 
Washington,  DC 

Dear  Congressman  Oxley,  With  respect  to  the  questions  you  raised  in  your  let- 
ter dated  June  26,  1995  regarding  the  testimony  I  presented  on  behalf  of  American 
International  Group  Inc.  on  June  22,  1995,  I  would  like  to  make  the  following  sub- 
mission following  the  enumeration  in  your  letter. 

(172.)  For  enterprises  to  prosper  and  produce  economic  wealth,  there  must  be  pre- 
dictability. Our  Founding  Fathers  recognized  this,  and  enshrined  that  principle — the 
sanctity  of  contract — in  the  Constitution.  The  foreseeability  of  legal  consequences  is 
critical  to  predicting  economic  consequences.  Congress  as  a  matter  of  principle 
should  not  disrupt  economic  relationships  fixed  by  contracts  years  ago  with  retro- 
active laws.  (See  the  recent  Supreme  Court  case  Landsgraf  v.  USI  Film  Products.) 

In  December  1980,  Superfund,  when  passed  was  silent  with  respect  to  retroactive 
liability;  it  was  only  found  to  apply  retroactively  with  subsequent  (and  questionably 
reasoned)  court  interpretations.  The  insurers  did  not  bargain  for,  contemplate  nor 
collect  premiums  from  the  insured  persons  with  whom  they  contracted.  They  did  not 
cover  environmental  liability  risks  of  the  type  created  by  Superfund  in  these  con- 
tracts with  insureds.  In  fact  since  1972  most  insurers  believed  they  had  explicitly 
excluded  most  environmental  liability  risk,  but  for  sudden  and  accidental  occur- 
rences like  explosions  or  accidental  spills.  Both  Congress  and  the  Courts  should  re- 
spect the  sanctity  of  contracts  of  insurers  with  their  insureds  and  should  not  alter 
tnese  arrangements  by  creating  liability  on  a  retroactive  basis. 

The  contract  is  the  fundamental  heart  of  the  insurance  business.  It  is  a  carefully 
bargained  for  contract  which  spreads  the  economic  risks  within  society,  which  a  pri- 
vate party  does  not  wish  to  incur  for  its  own  account.  If  Congress  in  effect,  rewrites 
the  contract  to  create  liability  where  it  did  not  previously  exist,  the  insurers  most 
fundamental  calculation  of  risk  undertaken  for  amount  paid  under  the  private  con- 
tract is  violated. 

(3.)  The  retroactive  nature  of  Superfund  liability  fundamentally  violates  the  priv- 
ity of  contract  in  years  prior  to  1981  between  the  insurer  and  the  insured.  Insurers 
collect  money  (premiums)  from  many  persons  insured  in  order  to  pool  sufficient 
funds  to  pay  the  few  to  whom  the  covered  event  actually  occurs.  Unexpected  liabil- 
ities created  by  statute  establish  a  whole  new  level  or  layer  of  risk  for  which  neither 
party  to  the  insurance  contract  bargained.  It  violates  the  theory  of  insurers  carefully 
measuring  the  risks  undertaken,  so  that  they  can  collect  sufficient  money  from 
many  to  pay  the  few  risks  which  in  fact  occur.  In  comparison,  the  predictability  of 
natural  events  is  much  easier  to  calculate  than  the  effects  produced  by  Congress, 
which  is  subject  to  frequent  elections  and  sea  changes  in  philosophy  as  we  have  re- 
cently witnessed. 

Congress  has  fundamental  principles  within  the  constitution,  which  guide  it,  and 
which  the  insured  and  insurer  expect  that  it  will  follow.  To  permit  Congress  to  es- 
tablish a  new  liability,  retroactively,  could  never  be  contemplated  or  properly  priced 
by  the  industry,  since  it  would  raise  the  cost  of  insurance  within  the  society  to  incal- 
culable levels,  and  violate  the  strict  principles  upon  which  private  contracts  are  en- 
tered. 

Insurers  decisions  on  whether  to  offer  environmental  or  other  types  of  liability  in- 
surance are  based  on  estimates  as  to  probability  of  loss  events  occurring  and  the 
potential  range  of  loss  events.  In  the  liability  field  case  law  and  the  common  law 
system  is  always  an  evolving  process  with  the  pace  and  size  changes  occurring  slow- 
ly and  in  small  increments.  Because  common  law  evolves  slowly  and  in  small  incre- 
ments it  is  possible  to  assess  this  change  with  some  degree  of  predictability  and  ac- 
curacy. Retroactive  legislation  on  the  other  hand  defies  any  degree  of  predictability. 
It  is  directly  contrary  to  finality  of  contractual  arrangements  and  predictability  and 
goes  back  in  time  to  the  beginning  of  the  nation. 

(4.)  In  the  1970's  in  Beirut  Lebanon  an  AIG  owned  insurance  company  faced  insol- 
vency along  with  the  rest  of  the  insurance  industry  doing  business  there  when  the 
standard  exclusion  policy  wording  excluding  war  risks  from  property  insurance  poli- 
cies was  interpreted  not  to  apply,  because  the  differences  of  opinion  and  violent  con- 
duct which  was  causing  vast  property  destruction  was  not  considered  to  be  a  war. 
The  insurance  industry  which  cannot  cover  such  concentrated  damage  because  it  re- 
lies on  the  law  of  great  numbers,  found  itself  out  of  business  shortly  thereafter. 
Similarly  Congress  and  the  Courts  cannot  change  the  risks  insured  to  change  the 
concentration  of  coverage  which  the  insurance  industry  did  not  contemplate 
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If  you  need  further  explanation  please  contact  me  through  the  Washington  office 
of  AIG  at  783-5690. 
Yours  sincerely 

L.M.  Murphy 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  27,  1995. 

Mr.  David  Yetter 

President,  Environmental,  Health  and  Safety  Division 

Texaco,  Inc. 

White  Plains,  NY 

Dear  Mr.  Yetter:  During  last  week's  hearing  on  liability  and  financing  issues 
relating  to  the  Comprehensive  Environmental,  Response,  Compensation  and  Liabil- 
ity Act  (CERCLA  or  Superfund)  before  the  Subcommittee  on  Commerce,  Trade,  and 
Hazardous  Materials,  Chairman  Oxley  indicated  Members  would  have  an  oppor- 
tunity to  submit  questions  to  witnesses  appearing  on  the  third  and  fourth  panels 
and  that  the  record  would  be  left  open  in  order  to  receive  written  responses  thereto. 
Pursuant  to  this  directive  and  in  accordance  with  Rules  X  and  XI  of  the  Rules  of 
the  House  of  Representatives,  I  request  that  you  provide  full  and  complete  written 
responses  to  the  following  questions  to  be  received  in  the  offices  of  the  Committee's 
Minority  Counsel  not  later  than  July  10,  1995. 

1.  The  position  paper  from  Superfund  Reform  '95  that  accompanies  your  written 
statement  states:  PRPs  who  were  held  liable  or  who  remain  liable  for  past  or  future 
costs  related  to  non-Federal  NPL  sites  for  periods  not  covered  by  the  trust  fund 
shall  retain  their  current  right  of  contribution  against  other  PRPs.  Liability  reform 
will  also  not  affect  any  contract  rights  that  may  or  may  not  exist  to  pursue  insurers 
for  those  costs  (i.e.,  past  costs  not  subject  to  reimbursement  and  costs  for  post-1986 
disposal)." 

Does  this  mean  you  do  not  support  reimbursement  of  past  costs,  except  to  the  ex- 
tent a  party  who  has  actually  paid  cleanup  costs  may  be  able  to  assert  and  win  a 
legal  right  of  action  against  another  party?  Please  provide  the  Subcommittee  with 
an  estimate  of  the  transaction  costs  that  will  result  if  this  position  is  enacted. 

Again,  I  request  that  written  responses  to  the  foregoing  questions  be  submitted 
to  the  Offices  of  the  Committee's  Minority  Counsel  (2322  Rayburn  House  Office 
Building),  with  a  copy  to  Chairman  Oxley's  office,  not  later  than  close  of  business 
on  July  10,  1995.  If  you  have  any  questions  regarding  these  matters,  please  feel  free 
to  contact  Mr.  David  Tittsworth  or  Mr.  Richard  Frandsen  of  the  Minority  Counsel's 
office  at  (202)  225-3641.  I  appreciate  your  prompt  attention  to  this  matter  and  look 
forward  to  receiving  your  responses. 
Sincerely, 

John  D.  Dingell 
Ranking  Member. 

Texaco  Inc., 
July  10,  1995. 
Honorable  John  D.  Dingell,  Ranking  Member 
c/o  Minority  Counsel 

Committee  on  Commerce,  House  of  Representatives 
Washington,  DC 

Dear  Representatd/e  Dingell:  Enclosed  is  my  response  to  the  questions  pro- 
pounded in  your  letter  dated  June  27,  1995.  A  copy  has  been  sent  to  Subcommittee 
Chairman  Oxley  as  well.  I  regret  that  we  were  not  able  to  further  explore  the  issues 
surrounding  the  Superfund  program  at  the  time  of  the  hearing.  I  would  be  happy 
to  meet  with  you  at  our  mutual  convenience  to  provide  you  with  further  insights 
on  other  issues  related  to  Superfund. 
Sincerely, 

D.G.  Yetter 

Response  of  Mr.  David  G.  Yetter  to  Questions  Posed  by  Rep.  John  D.  Dingell 
by  Letter  Dated  June  27,  1995 

I  have  been  asked  to  elaborate  on  the  position  regarding  "past  costs"  that  is  re- 
flected in  the  Superfund  Reform  '95  position  paper,  and  specifically,  whether  Texaco 
or  Superfund  Reform  '95  supports  past  cost"  reimbursement  only  "to  the  extent 
that  a  party  who  has  actually  paid  cleanup  costs  may  be  able  to  assert  and  win  a 
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legal  right  of  action  against  another  party?"  I  have  also  been  asked  to  estimate  the 
transaction  costs  that  would  result  from  the  enactment  of  our  position. 

The  question  indicates  that  we  have  not  explained  clearly  enough  our  concept  of 
dealing  with  the  various  elements  of  "past  costs."  To  answer  the  question  we  must 
first  clearly  define  what  we  mean  by  "past  costs,"  since  that  term  encompasses  sev- 
eral different  categories  of  expenses  which  have  at  times  been  uncritically  combined. 

The  first  important  distinction  regarding  "past  costs"  is  between  money  actually 
spent  in  the  past  and  money  obligated  (whether  through  a  consent  decree  or  admin- 
istrative order)  in  the  past  but  not  yet  spent.  Our  Superfund  Reform  '95  proposal 
would  require  the  Superfund  Trust  Fund  to  begin  paying  for  ongoing  expenses  in- 
curred after  enactment  of  the  revised  program  at  all  sites,  thus  taking  funds  obli- 
gated in  the  past  but  not  yet  spent  out  of  the  category  of  "past  costs"  for  which  par- 
ties are  seeking  reimbursement. 

After  this  adjustment,  expenses  which  remain  as  these  more  narrowly  defined 
"past  costs"  fall  into  different  categories  as  well.  Some  of  these  expenditures  have 
already  been  fully  distributed  among  PRPs  and  insurers;  that  is,  they  have  been  re- 
covered by  those  PRPs  who  originally  incurred  them  from  others  made  liable  by  the 
current  system.  As  regards  those  expenditures  which  have  been  fully  distributed  by 
the  litigation  system,  it  is  hard  to  calculate  exactly  what  amounts  should  be  reim- 
bursed. First  there  are  issues  regarding  direct  cleanup  expenses  as  opposed  to  indi- 
rect expenses  and  transaction  costs.  Second,  it  is  necessary  to  consider  the  variable 
tax  treatments  or  charges  against  earnings  which  may  have  been  taken  for  those 
expenses.  Nevertheless,  Superfund  Reform  '95  is  open  to  considering  some  form  of 
credit,  over  time,  for  such  expenses  if  they  can  be  adequately  quantified 

Most  importantly,  Superfund  Reform  95  does  not  support  taking  money  needed 
to  accelerate  clean-up  now  to  reimburse  sunk  costs. 

The  final  class  oi  "past  costs"  are  those  which  have  not  yet  been  distributed 
through  contribution  or  insurance  actions  to  those  on  whom  they  would  ultimately 
fall  under  current  law.  Parties  who  have  spent  in  excess  of  their  rightful  share 
under  current  law  should  not  be  prejudiced  by  the  new  program  in  their  ability  to 
recover  from  parties  who  may  be  liable  to  them  under  existing  law.  We  would  there- 
fore allow  the  current  contract  and  tort  law  system  (or  any  system  that  may  be  es- 
tablished to  expedite  the  allocation  process  under  the  new  law)  to  work  out  the  final 
resting  place  of  those  claims  for  reimbursement  from  other  PRPs  or  insurers.  Under 
the  Superfund  Reform  '95  proposal,  all  claims  of  rights  against  contributors  and  in- 
surers would  be  retained  as  to  money  already  spent. 

It  is  very  important  to  emphasize  that  in  allowing  such  existing  claims  to  proceed, 
we  are  highly  confident  that,  since  our  Superfund  Reform  '95  proposal  will  enable 
the  parties  to  quantify  the  disputed  liability  at  a  sum  certain,  it  will  result  in  the 
rapid  and  relatively  efficient  settlement  of  most  if  not  all,  of  the  existing  lawsuits, 
both  as  regards  site  shares  and  insurance. 

We  do  not  know  exactly  what  the  transaction  costs  of  this  aspect  of  our  proposal 
are;  however,  our  proposal  does  not  create  any  new  transaction  costs.  We  dramati- 
cally reduce  current  levels  of  transaction  costs  caused  by  the  existing  law  and  pro- 
vide a  cost-effective  mechanism  for  rapid  settlement  of  these  issues.  The  effect  is 
to  significantly  reduce  the  transaction  costs  related  to  Superfund  but  not  necessarily 
to  eliminate  them  immediately,  as  to  this  portion  of  the  program. 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  27,  1995. 

Mr.  Galen  Barnes 

President  and  Chief  Operating  Officer 

Wausau  Insurance 

One  Nationwide  Plaza 

Columbus,  OH 

Dear  Mr.  Barnes:  During  last  week's  hearing  on  liability  and  financing  issues 
relating  to  the  Comprehensive  Environmental,  Response,  Compensation  and  Liabil- 
ity Act  (CERCLA  or  Superfund)  before  the  Subcommittee  on  Commerce,  Trade,  and 
Hazardous  Materials,  Chairman  Oxley  indicated  Members  would  have  an  oppor- 
tunity to  submit  written  questions  to  witnesses  appearing  on  the  third  and  fourth 
panels  and  that  the  record  would  be  left  open  in  order  to  receive  written  responses 
thereto.  Pursuant  to  this  directive  and  in  accordance  with  Rules  X  and  XI  of  the 
Rules  of  the  House  of  Representatives,  I  request  that  you  provide  full  and  complete 
written  responses  to  the  following  questions,  to  be  received  in  the  offices  of  the  Com- 
mittee's Minority  Counsel  no  later  than  July  10,  1995. 
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1.  With  respect  to  sites  that  are  on  the  Superfund  National  Priorities  List  (NPL) 
or  have  been  addressed  by  the  Environmental  Protection  Agency  (EPA)  under  the 
Superfund  removal  program,  please  identify:  (a)  each  NPL  site  where  one  of  your 
policy  holders  has  filed  a  claim,  (b)  the  type  of  each  such  claim  (duty  to  defend,  in- 
demnity, etc.),  (c)  the  amount  of  each  such  claim,  (d)  whether  a  lawsuit  has  been 
filed  with  respect  to  each  such  claim,  (e)  whether  a  settlement  has  been  reached 
with  respect  to  each  such  claim  and,  if  so,  the  amount  or  provisions  of  each  such 
settlement,  and  (f)  the  current  status  of  each  such  claim  or  lawsuit. 

2.  Please  provide  the  Subcommittee  with  the  amount  of  indemnity  payments  for 
actual  cleanup  your  company  has  made  to  policy  holders  for  claims  under  the  Fed- 
eral Superfund  program  (excluding  asbestos,  State  superfund  programs,  or  other  en- 
vironmental or  pollution  claims)  since  1980. 

3.  Please  provide  the  Subcommittee  with  the  amount  of  Superfund  taxes  your 
company  has  paid  (by  year). 

4.  When  did  your  company  commence  issuing  standard  policies  containing  an  ab- 
solute exclusion  for  pollution-related  claims?  Isn't  it  true  that  efforts  to  repeal 
Superfund's  retroactive  liability  provisions  with  a  cutoff  date  of  1987  would  operate 
essentially  to  absolve  the  insurance  industry  of  any  Superfund  liability  because  of 
the  absolute  exclusion  for  pollution-related  claims?  If  not,  please  explain  fully. 

5.  Your  written  statement  suggests  the  solvency  of  insurance  companies  is  threat- 
ened by  exposure  to  Superfund  claims.  Please  identify  by  name  each  insurance  com- 
pany that  is  threatened  with  insolvency  from  material  losses  due  solely  to  claims 
and/or  payments  arising  from  the  Federal  Superfund  program  pursuant  to 
CERCLA,  as  amended. 

Again,  I  request  that  written  responses  to  the  foregoing  questions  be  submitted 
to  the  offices  of  the  Committee's  Minority  Counsel  (2322  Rayburn  House  Office 
Building),  with  copies  to  Chairman  Oxley's  office,  no  later  than  close  of  business  on 
July  10,  1995.  If  you  have  any  questions,  please  feel  free  to  contact  Mr.  David 
Tittsworth  or  Mr.  Richard  Frandsen  of  the  Minority  Counsel's  office  at  (202)  225- 
3641. 

Sincerely, 

John  D.  Dingell, 

Ranking  Member. 

WAUSAU  Insurance  Companies, 

July  11,  1995. 
Commerce  Committee  Minority  Counsel 
2322  Rayburn  House  Office  Building 
Washington,  DC 

Dear  Sir:  This  responds  to  Representative  John  Dingell's  letter  of  June  27,  1995, 
requesting  clarification  of  statements  made  in  my  written  or  oral  testimony  before 
Chairman  Oxley's  House  Commerce  Subcommittee  on  June  22,  1995. 

Question  1:  We  cannot  provide  the  requested  information  concerning  claims  by 
Wausau  policyholders  for  clean-up  costs  involving  Superfund  sites  because: 

•  Such  claims  are  either  in  the  process  of  negotiation,  in  litigation,  or  are  settle- 
ments subject  to  confidentiality  provisions.  We  cannot  provide  the  information  you 
requested  on  claims  in  this  status. 

•  To  determine  if  policyholders  filed  a  Superfund  site  claim,  we  would  have  to 
search  every  open  and  closed  pollution  claim  file.  As  of  June  30,  1995,  we  have  ap- 
proximately 8,500  open  pollution  claim  files  involving  Wausau's  primary  and  excess 
policies.  We  simply  do  not  have  the  human  resources  to  complete  such  a  search  and 
record  the  requested  data  within  any  reasonable  time  frame. 

Question  2:  Settlements  with  policyholders  generally  are  made  on  a  global  basis. 
In  those  cases,  settlements  are  made  and  payments  are  issued  for  a  lump-sum,  cov- 
ering both  state  and  federal  sites.  It's  impossible  to  specify  what  portion  of  the  set- 
tlement has  gone  toward  Superfund  cleanup.  We  estimate  we  have  made  tens  of  mil- 
lions of  dollars  in  loss  and  defense  payments  for  settlements  involving  Superfund 
sites.  We  further  estimate  that  we  are  presently  incurring  costs  of  approximately 
$10  million  per  year  attributable  to  Superfund  sites. 

Question  3:  1987— $64,405;  1988— $0;  1989— $17,574;  1990— $16,897;  1991— 
$138,592;  1992— $0;  1993— $147,413;  1994— $95,000  (estimated). 

Question  4:  We  have  incorporated  pollution  exclusions  in  our  general  liability  poli- 
cies since  1970.  The  early  exclusion  was  intended  to  relieve  us  from  any  responsibil- 
ity for  damage  caused  by  pollution,  other  than  damage  caused  by  sudden  and  acci- 
ioScal  ?ccurrences-  We  never  intended  to  cover  normal  environmental  pollution.  In 
1985,  the  so-called  absolute  pollution  exclusion  was  added  to  our  general  liability 
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policies.  Fifteen  years  after  enactment  of  the  first  Superfund  law,  there  are  few  ju- 
risdictions that  have  definitively  decided  whether  and/or  to  what  extent  a  commer- 
cial liability  insurance  policy  provides  coverage  for  the  various  costs  imposed  by 
Superfund.  Even  in  these  jurisdictions,  litigation  continues  because  of  the  fact-inten- 
sive issues  involved  in  determining  insurance  coverage.  Eliminating  retroactive, 
strict,  joint  and  several  liability  will  end  this  ceaseless  litigation  and,  therefore,  save 
the  massive  financial  resources  being  expended  by  policyholders  and  insurance  com- 
panies alike. 

Question  5:  We  do  not  know  which  companies  are  threatened  by  insolvency  due 
to  environmental  liability  claims.  However,  the  evidence  is  clear,  as  pointed  out  in 
the  Brookings  Institution  and  A.M.  Best  studies,  that  if  the  insurance  industry  were 
determined,  through  the  development  of  case  law,  to  be  responsible  under  its  poli- 
cies for  paying  their  insureds'  full  liability  for  pollution  cleanup,  some  companies 
would  be  threatened  financially.  Similarly,  companies  would  be  threatened  by 
changes  in  accounting  rules  that  would  require  material  increases  in  reserves  to  re- 
flect all  potential  costs  in  responding  to  possible  environmental  liability  claims. 
Sincerely, 

Galen  R.  Barnes 
cc:  Michael  G.  Oxl ey 
Rep.  John  D.  Dingell 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  27,  1995. 

Bernard  J.  Reilly,  Esq. 
Staff  Attorney 
The  DuPont  Company 
Wilmington,  DE 

Dear  Mr.  Reilly:  During  last  week's  hearing  on  liability  and  financing  issues  re- 
lating to  the  Comprehensive  Environmental,  Response,  Compensation  and  Liability 
Act  (CERCLA  or  Superfund)  before  the  Subcommittee  on  Commerce,  Trade,  and 
Hazardous  Materials,  Chairman  Oxley  indicated  Members  would  have  an  oppor- 
tunity to  submit  questions  to  witnesses  appearing  on  the  third  and  fourth  panels 
and  that  the  record  would  be  left  open  in  order  to  receive  written  responses  thereto. 
Pursuant  to  this  directive  and  in  accordance  with  Rules  X  and  XI  of  the  Rules  of 
the  House  of  Representatives,  I  request  that  you  provide  full  and  complete  written 
responses  to  the  following  questions  to  be  received  in  the  offices  of  the  Committee's 
Minority  Counsel  not  later  than  July  10,  1995. 

1.  Is  it  sound  public  policy  and  is  it  fair  to  require  an  extension  of  the  current 
taxes  to  support  the  new  public  works  program  envisioned  by  Superfund  Reform 
'95? 

2.  What  is  CMA's  position  on  past  costs  and  ongoing  construction  costs? 

3.  Your  statement  indicates  that  "repeal  of  retroactive  liability  that  maintains  the 
current  pace  of  cleanups  would  require  in  the  range  of  $2.5  billion,  excluding  reim- 
bursement of  past  costs." 

A.  Does  this  mean  $2.5  billion  per  year? 

B.  Does  this  assume  a  cut-off  date  of  December  11,  1980  for  repealing  retro- 
active liability? 

C.  If  Congress  were  to  eliminate  retroactive  liability  with  a  later  cut-off 
date,  such  as  December  31,  1986,  to  what  extent  would  your  estimate  have 
to  be  increased? 

D.  If  retroactive  liability  is  repealed  to  any  significant  degree,  how  should 
Congress  treat  past  costs  paid  by  persons  for  cleanups  that  have  been  con- 
ducted or  are  being  conducted? 

E.  If  reimbursement  for  past  costs  is  enacted  (including  costs  of  ongoing 
construction),  how  much  more  money  would  be  required  to  fund  such  reim- 
bursement and  how  much  would  CMA's  estimate  of  $2.5  billion  per  year 
have  to  be  increased? 

F.  The  Superfund  Reform  '95  proposal  assumes  elimination  of  retroactive 
liability  as  of  December  31,  1986.  Do  you  believe  there  is  any  appropriate 
public  policy  justification  for  such  a  cut-off  date? 

G.  Your  statement  indicates  there  is  room  to  build  on  the  basic  concepts 
set  forth  in  H.R.  1616,  introduced  by  Reps.  Upton  and  Boucher.  Would  you 
please  elaborate? 

4.  The  Superfund  Reform  '95  proposal  estimates  the  current  pace  of  cleanups  may 
be  maintained  for  an  annual  appropriation  of  about  $2.3  billion  (excluding  any  sav- 
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ings  from  remedy  selection).  CMA's  estimates  indicate  that,  even  with  significant 
remedy  selection  savings,  the  annual  cost  is  $2.5  billion  (without  any  reimburse- 
ment of  past  costs  or  ongoing  construction  costs  and  assuming  a  cut-off  date  of  De- 
cember 11,  1980  for  retroactive  liability  repeal).  Please  discuss  and  describe  in  de- 
tail the  differences  in  these  respective  cost  estimates.  Please  include  any  informa- 
tion you  may  have  regarding  estimates  that  have  been  made  by  the  Superfund  Mod- 
eling Program  developed  by  the  Business  Roundtable  (BRT),  including  the  effect  of 
considering  whether  ongoing  construction  costs  and  past  costs  are  paid  under  a  re- 
vamped program,  and  how  such  BRT  estimates  may  differ  from  those  made  by 
CMA. 

Again,  I  request  that  written  responses  to  the  foregoing  questions  be  submitted 
to  the  offices  of  the  Committee's  Minority  Counsel  (2322  Rayburn  House  Office 
Building),  with  a  copy  of  Chairman  Oxleys  office,  not  later  that  close  of  business 
on  July  10,  1995.  If  you  have  any  questions  regarding  these  matters,  please  feel  free 
to  contact  Mr.  David  Tittsworth  or  Mr.  Richard  Frandsen  of  the  Minority  Counsel's 
office  at  (202)  225-3641.  I  appreciate  your  prompt  attention  to  this  matter  and  look 
forward  to  receiving  your  responses. 
Sincerely, 

John  D.  Dingell 
Ranking  Member. 

Chemical  Manufacturers  Association 

July  12,  1995. 
The  Honorable  John  D.  Dingell 
Ranking  Member 

House  Commerce  Committee,  2322  Rayburn  House  Office  Building 
Washington,  DC 

Dear  Congressman  Dingell:  Attached  you  will  find  the  Chemical  Manufacturers 
Association's  response  to  your  follow  up  questions  on  Superfund  liability.  I  look  for- 
ward to  discussing  CMA's  ideas  for  Superfund  reform  further  with  you  and  your 
staff.  Please  call  me  or  Robert  Flagg,  CMA's  Director,  Federal  Legislative  Affairs  at 
(202)  887-1141,  if  you  have  any  questions  regarding  the  enclosed  responses. 
Sincerely, 

Timothy  F.  Burns 

1.  Is  it  sound  public  policy  and  is  it  fair  to  require  an  extension  of  the  current  taxes 
to  support  the  new  public  works  program  envisioned  by  Superfund  Reform  '95? 

Merely  extending — and  not  expanding — the  existing  Superfund  taxes  would  not 
provide  enough  Trust  Fund  revenues  to  finance  the  proposal  to  repeal  retroactive 
liability  as  of  December  31,  1987  put  forward  by  Superfund  Reform  '95  while  con- 
tinuing to  remediate  sites  at  the  current  program's  pace. 

CMA  estimates  that  repealing  retroactive  liability,  including  natural  resource 
damages  (NRD)  liability,  as  of  December  11,  1980  (the  date  of  enactment  of 
Superfund)  would  cost  in  the  range  of  $2.5  billion.  This  amount  takes  into  account 
remedy  selection  savings  of  approximately  35  percent  and  administrative  savings  of 
approximately  40  percent.  It  does  not  include  remediation  expenditures  made  by  Po- 
tentially Responsible  Parties  (PRPs)  prior  to  January  1,  1996,  for  which  CMA  be- 
lieves Congress  should  give  PRPs  some  type  of  credit  or  reimbursement.  These  past 
costs  would  add  up  to  $600  million  per  year  prorated  over  ten  years  to  the  $2.5  bil- 
lion figure. 

Given  that  the  existing  Superfund  taxes  raise  approximately  $1.5  billion  annually, 
there  would  thus  be  a  yearly  shortfall  in  Trust  Fund  revenues  (assuming  current 
pace  of  remediation)  of  more  than  $1  billion  of  Superfund  Reform  '95's  proposal  were 
put  in  place  without  additional  revenues  and  appropriations.  Even  accounting  for 
other  revenues  that  flow  into  the  Trust  Fund,  such  as  interest  on  the  Fund  surplus, 
and  cost  recoveries,  there  still  would  be  a  shortfall  of  around  $500  million  per  year, 
and  this  assumes  Congress  would  be  in  a  position  to  appropriate  monies  above  the 
current  appropriation  level  of  $1.45  billion. 

In  the  present  budget  climate,  obtaining  an  annual  appropriation,  let  alone  addi- 
tional revenues,  approaching  anywhere  near  the  $2.5  billion  needed  to  finance 
Superfund  Reform  '95's  proposal  (excluding  past  costs)  is  most  unrealistic.  In  fact, 
the  most  recent  FY  1996  Superfund  appropriation  specifications  approved  by  the 
House  Appropriations,  VA,  HUD,  and  Independent  Agencies  Subcommittee  on  July 
10  was  set  at  only  $1  billion. 
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In  short,  relying  on  only  the  existing  Superfund  taxes  to  finance  Superfund  Re- 
form 95's  proposal  would  result  in  a  dramatic  shortfall  in  needed  Trust  Fund  reve- 
nues and  an  unacceptable  slowdown  in  the  pace  of  site  remediation.  CMA  believes 
such  a  result  would  not  be  good  public  policy  and  could  not  support  it. 

Moreover,  and  setting  aside  the  issue  01  pace  of  cleanup  for  a  moment,  relying 
exclusively  on  the  existing  Superfund  taxes  to  finance  the  repeal  of  retroactive  li- 
ability would  be  inherently  unfair  to  the  current  Superfund  taxpayers  and  a  devel- 
opment that  CMA  would  view  with  grave  concern.  Under  the  existing  tax  scheme, 
the  oil  and  chemical  industries  pay  more  than  half  of  the  current  Superfund  taxes 
through  the  oil  and  chemical  feedstock  taxes.  In  addition,  the  chemical  industry  is 
the  second  largest  contributor  to  Superfund's  Corporate  Environmental  Tax.  In  con- 
trast, other  industries  that  would  reap  a  tremendous  windfall  from  the  repeal  of  ret- 
roactive liability  pay  relatively  little  under  the  current  tax  scheme.  For  example,  the 
insurance  industry,  which  would  be  relieved  of  tens  of  billions  of  dollars  in  contrac- 
tual liabilities  if  retroactive  liability  were  eliminated,  currently  pays  only  around 
$50  million  per  year  in  Superfund  taxes.  A  funding  approach  that  would  unfairly 
penalize  certain  industries  while  resulting  in  an  undeserved  financial  windfall  for 
others  is  neither  sound  public  policy  nor  fair. 

The  chemical  industry  is  already  shouldering  more  than  its  fair  share  of  the 
Superfund  tax  burden  and  on-ground  liability.  We  will  continue  to  honor  our  obliga- 
tions but  we  should  not,  and  cannot,  keep  paying  for  other  industries  obligations. 
In  the  case  of  the  insurance  industry,  last  year  it  volunteered  to  pay  $800  million 
annually  into  a  fund  that  would  settle  insurance  claims  for  Superfund  cleanups. 
That  offer  has  not  been  renewed  this  year  to  help  pay  for  retroactive  liability.  CMA 
urges  the  Subcommittee  leadership  to  ask  the  insurers  to  come  to  the  table  to  dis- 
cuss what  they  will  voluntarily  contribute  to  assure  that  retroactive  liability  repeal 
is  a  fair  and  workable  solution. 

2.  What  is  CMA's  position  on  past  costs  and  ongoing  construction  costs? 

Assuming  Congress  repeals  Superfund's  retroactive  liability  standard,  CMA  be- 
lieves PRPs  that  have  already  incurred  cleanup  costs  at  sites  where  their  liability 
is  retroactive  (and  would  now  be  eliminated)  should  be  reimbursed  or  otherwise 
given  credit  in  some  fashion  for  their  past  cleanup  expenditures.  This  again  is  a 
matter  of  fairness  and  economics.  Many  parties — including  many  CMA  member 
companies — have  been  at  the  forefront  trying  to  make  Superfund  work  for  15  years. 
They  have  recognized  their  legal  and  community  responsibilities  and  have  already 
spent  several  billion  dollars  in  on-ground  remediation  costs.  For  the  government  to 
turn  around  now  and  eliminate  retroactive  liability  without  acknowledging  the  ef- 
forts of  these  companies  would  be  the  height  of  unfairness.  It  would  punish  the  re- 
sponsible companies  and  reward  many  recalcitrant  PRPs  at  sites.  In  many  cases, 
moreover,  these  recalcitrants  are  competitors  of  the  same  companies  that  came  for- 
ward and  paid.  Now,  the  companies  that  already  paid  their  on-site  liabilities  would 
have  their  tax  payments  used  to  eliminate  the  liabilities  of  their  competitors!  Such 
an  outcome  would  not  be  in  keeping  with  Congress'  goal  of  making  Superfund  fairer. 

With  respect  to  ongoing  construction  costs,  CMA  believes  Congress  must  treat 
these  in  the  same  way  that  any  other  liabilities  would  be  treated  under  a  reformed 
Superfund  system  in  which  retroactive  liability  were  eliminated.  For  example,  if 
Congress  were  to  eliminate  Superfund  liabilities  predating  December  11,  1980,  and 
the  Fund  paid  for  any  costs  associated  with  such  liabilities  and  incurred  as  of  Janu- 
ary 1,  1995,  then  the  Fund  should  pay  on-going  construction  costs  dating  back  to 
January  1  to  the  extent  they  are  based  on  retroactive  liabilities  that  have  been 
eliminated.  Any  other  result — such  as  retaining  the  retroactive  liability  of  parties 
who  had  already  begun  remediation  construction  prior  to  January  1 — would  simply 
make  no  sense  and  would  unfairly  punish  parties  who  were  out  front  at  sites  trying 
to  get  cleanups  moving. 

3.  Your  statement  indicated  that  "repeal  of  retroactive  liability  that  maintains  the 
current  pace  of  cleanups  would  require  in  the  range  of  $2.5  billion,  excluding  reim- 
bursement of  past  costs." 

A.  Does  this  mean  $2.5  billion  per  year? 

Yes.  See  answer  to  question  no.  1. 
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B.  Does  this  assume  a  cut-off  date  of  December  11,  1980  for  repealing  retroactive 
liability? 

Yes.  See  answer  to  question  no.  1. 

C.  If  Congress  were  to  eliminate  retroactive  liability  with  a  later  cutoff  date,  such 
as  December  31,  1986,  to  what  extent  would  your  estimate  have  to  be  increased? 

There  are  varying  estimates  of  how  much  Superfund  liability  exists  between  the 
years  1981  and  1987.  E.g.,  Probst  et  al.,  Footing  the  Bill  for  Superfund  Cleanups, 
pp.  140-41,  1995  (estimates  that  25  percent  of  Superfund  liabilities  occurred  be- 
tween 1981-1987).  Based  on  the  experience  of  CMA's  member  companies  at 
Superfund  sites,  we  believe  it  may  be  as  low  as  5  percent  of  total  Superfund  liabil- 
ities. In  other  words,  nearly  95  percent  of  liability  tor  remediation  costs  at  National 
Priority  List  (NPL)  sites  may  be  based  on  activities  that  occurred  prior  to  December 
11,  1980.  If  this  were  the  case,  then  our  cost  estimates  for  eliminating  retroactive 
liability  would  increase  approximately  $75  million  per  year  if  the  cut-off  date  were 
December  31,  1986,  the  date  proposed  by  Superfund  Reform  '95.  However,  CMA  is 
continuing  to  look  at  this  issue  and  will  provide  you  with  our  final  estimate  in  the 
near  future. 

Aside  from  the  issue  of  costs,  CMA  believes  there  is  a  question  involved  in  the 
selection  of  a  cut-off  date.  Simply  put,  any  proposal  to  eliminate  retroactive  liability 
should  do  just  that — eliminate  retroactive  liability.  Superfund  Reform  '95's  proposal 
of  December  31,  1986  is  five  years  after  Superfund  became  law  and  the  RCRA  waste 
manifest  system  was  put  in  place.  How  such  a  cut-off  date  squares  with  a  proposal 
to  eliminate  retroactive  liability — as  opposed  to  eliminating  any  insurance  industry 
liability  for  contracts  they  issued  to  cover  environmental  contamination — is  beyond 
CMA's  understanding.  If  fairness  is  a  basic  reason  for  eliminating  retroactive  liabil- 
ity, the  system,  including  the  cut-off  date,  should  be  the  fairest  one  possible  for  all, 
not  just  for  some.  In  the  case  of  the  cut-off  date,  the  fairest  one  is  the  date  of  enact- 
ment of  Superfund. 

D.  If  retroactive  liability  is  repealed  to  any  significant  degree,  how  should  Congress 
treat  past  costs  paid  by  persons  for  cleanups  that  have  been  conducted  or  are  being 
conducted? 

As  stated  in  more  detail  in  our  response  to  question  no.  2,  CMA  believes  PRPs 
that  have  already  incurred  cleanup  costs  at  sites  where  their  liability  is  retroactive 
(and  would  now  be  eliminated)  should  be  reimbursed  or  otherwise  given  credit  in 
some  fashion  for  their  past  cleanup  expenditures. 

E.  If  reimbursement  for  past  costs  is  enacted  (including  costs  of  ongoing  construc- 
tion), how  much  more  money  would  be  reauired  to  fund  such  reimbursement  and 
how  much  would  CMA's  estimate  of  $2.5  billion  per  year  have  to  be  increased? 

CMA  believes  the  reimbursement  of  all  past  costs  (excluding  costs  of  ongoing  con- 
struction, which  are  included  in  CMA's  $2.5  billion  estimate)  would  increase  the 
total  expense  of  a  program  that  repeals  retroactive  liability  by  approximately  $6  bil- 
lion, or  $600  million  annually  for  ten  years.  By  way  of  background,  CBO  estimated 
that  PRPs'  past:  remediation  costs  were  in  the  neighborhood  of  $4.3  billion,  exclu- 
sive of  transaction  costs,  during  the  first  12  years  of  the  Superfund  program.  CBO, 
The  Total  Costs  of  Cleaning  Up  Nonfederal  Superfund  Sites,  7,  11  (Jan.  1994).  This 
$4.3  billion  figure  was  increased  to  $8  billion  to  incorporate  the  most  recent  three 
years'  experience.  The  $8  billion  figure  was  then  reduced  by  25  percent  to  reflect 
a  gradual  payout  schedule  that  CMA  believes  may  be  more  realistic  for  most  NPL 
sites  than  the  schedule  CBO  used. 

F.  The  Superfund  Reform  '95  proposal  assumes  elimination  of  retroactive  liability 
as  of  December  31,  1986.  Do  you  believe  there  is  any  appropriate  public  policy  jus- 
tification for  such  a  cut-off  date? 

See  answer  to  question  3.C.  above. 

G.  Your  statement  indicates  there  is  room  to  build  on  the  basic  concepts  set  forth 
in  H.R.  1616,  introduced  by  Reps.  Upton  and  Boucher.  Would  you  please  elaborate? 

CMA  is  prepared  to  support  a  proposal  that  either  repeals  retroactive  liability 
under  the  conditions  set  forth  in  our  June  22  Statement  to  the  Subcommittee  or 
that  would  eliminate  joint  and  several  liability  and  replace  it  with  an  expanded  "fair 
share"  allocation  system.  Last  year's  reauthorization  bill,  under  the  leadership  of 

ps;  uPton.  and  Boucher,  would  have  resulted  in  dramatic  reform  of  the  current 
standard  of  joint  and  several  liability  and  in  establishment  of  a  fair  share  system. 
This  year,  CMA  believes  we  can  go  even  further  with  fair  share  liability  and  have 
included  some  important  new  additions. 

First,  mandatory  allocations  should  be  available  at  all  sites  where  EPA  selected 
remedies  or  removal  actions  after  October  17,  1986.  The  bill  last  Congress  included 
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a  cut-off  date  of  February  4,  1994,  the  date  of  its  introduction.  A  more  appropriate 
cut  off  is  the  date  of  the  last  substantive  Superfund  reauthorization — October  17, 
1986 — when  the  Superfund  Amendments  and  Reauthorization  Act  was  enacted.  This 
is  the  time  when  remediation  costs  started  to  spiral  out  of  control,  when  EPA  began 
applying  joint  and  several  liability  in  a  severe  manner,  and  thus  when  fair  share 
relief  becomes  especially  necessary. 

Second,  the  Trust  Fund  should  pay  for  the  entire  "orphan  share"  assigned  by  the 
private  allocator.  This  should  include  the  share  belonging  to  unknown  parties,  insol- 
vent parties,  and  any  other  parties  whose  liability  is  limited  or  eliminated  by  Con- 
gress (e.g.,  generators  of  municipal  solid  waste,  de  minimis  generators,  etc.).  Last 
Congress,  shares  belonging  to  unknown  parties  were  divided  on  a  pro  rata  basis 
among  all  of  the  existing  PRPs,  including  the  Trust  Fund.  This  was  an  artificial 
change  in  the  accepted  definition  of  "orphan  share"  and  should  be  abandoned  in  any 
legislation  this  Congress. 

Third,  the  section  106  process  for  ordering  parties  to  remediate  sites  should  be 
reformed  to  require:  PRPs  performing  work  under  a  section  106  order  to  be  treated 
basically  the  same  as  PRPs  performing  work  under  a  consent  decree;  a  stay  on  sec- 
tion 106  orders  during  the  pendency  of  the  allocation  process  except  where  EPA  de- 
termines that  an  emergency  exists;  any  post-allocation  section  106  orders  to  include 
PRPs  with  an  aggregate  share  of  more  than  50  percent  of  the  responsibility  at  the 
site. 

Finally,  CMA  should  point  out  that  both  Republican  and  Democratic  staff  in  the 
House  and  Senate  have  in  recent  weeks  solicited  ideas  from  the  Association  regard- 
ing "hybrid"  constructs  that  would  combine  some  of  the  best  features  of  both  fair 
share  liability  and  retroactive  liability  repeal.  One  such  "hybrid"  could  eliminate  ret- 
roactive liability  for  a  carefully  defined  subset  of  NPL  sites,  such  as  co-disposal 
sites,  with  fair  share  liability  governing  the  remaining  sites.  Another  "hybrid"  could 
repeal  retroactive  liability  above  a  certain  dollar  amount  so  that  any  expenditures 
below  that  amount  would  be  paid  by  PRPs  under  a  fair  share  system,  similar  in 
many  ways  to  how  a  catastrophic  insurance  policy  would  work.  Because  of  the  Con- 
gressional staff  requests,  CMA  is  exploring  these  'hybrid"  constructs  further. 

4.  The  Superfund  Reform  '95  proposal  estimates  the  current  pace  of  cleanups  may 
be  maintained  for  an  annual  appropriation  of  about  $2.3  billion  (excluding  any  sav- 
ings from  remedy  selection).  CMAs  estimates  indicate  that,  even  with  significant 
remedy  selection  savings,  the  annual  cost  is  $2.5  billion  (without  any  reimbursement 
of  past  costs  construction  costs  or  ongoing  construction  costs  and  assuming  a  cut-off 
date  of  December  11,  1980  for  retroactive  liability  repeal).  Please  discuss  and  de- 
scribe in  detail  the  differences  in  these  respective  cost  estimates.  Please  include  any 
information  you  may  have  regarding  estimates  that  have  been  made  by  the 
Superfund  Modeling  Program  developed  by  the  Business  Roundtable  (BRT),  includ- 
ing the  effect  of  considering  whether  ongoing  construction  costs  and  past  costs  are 
paid  under  a  revamped  program,  and  how  such  BRT  estimates  may  differ  from  those 
made  by  CMA. 

In  the  very  near  future,  CMA  will  be  providing  you  and  the  rest  of  the  Members 
of  the  Subcommittee  with  a  detailed  description  of  our  cost  estimates  for  both  retro- 
active liability  repeal  and  fair  share  liability. 

With  respect  to  the  differences  between  our  cost  estimates  and  those  of  Superfund 
Reform  '95,  there  appear  to  be  two  major  areas  that  account  for  a  significant  part 
of  the  differences.  First,  while  CMA  believes  there  is  waste  in  EPA's  management 
of  the  Superfund  program  that  needs  to  be  eliminated  and  has  thus  reduced  the 
Agency's  non-remediation  expenses  (e.g.,  enforcement,  oversight,  overhead)  by 
around  40  percent,  Superfund  Reform  '95  appears  to  have  reduced  the  same  ex- 
penses by  almost  double  CMA's  amount!  And  this  despite  the  fact  that  EPA  would 
be  taking  on  more  responsibility  under  a  program  that  repeals  retroactive  liability. 
Second,  CMA  has  made  a  conservative  upward  adjustment  of  20  percent  in  remedi- 
ation costs  that  would  be  shifted  from  the  private  sector  to  the  government  under 
any  proposal  to  repeal  retroactive  liability.  This  adjustment  is  intended  to  account 
for  the  inherent  inefficiency  of  government  procurement  procedures  and  contract 
management.  Superfund  Reform  95  does  not  appear  to  have  made  any  such  adjust- 
ment in  their  estimates. 
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It  appears  Superfund  Reform  '95  believes  that  if  private-sector  firms  whose  retro- 
active liability  has  been  eliminated  are  required  to  keep  performing  cleanups,  then 
the  inherent  government  inefficiencies  mentioned  above  would  be  avoided.  CMA  be- 
lieves such  an  approach  is  both  unworkable  and  unfair,  however.  It  is  unworkable 
because  private  firms  performing  cleanups  for  which  they  are  not  liable  are  essen- 
tially the  same  as  government  contractors,  and  they  would  have  little  incentive  to 
be  efficient.  It  is  unfair  because  it  would  allow  EPA  to  compel  private  firms  to  be- 
come quasi-contractors  at  sites  where  they  have  no  liability. 

Finally,  with  respect  to  the  BRT's  cost  calculations  for  eliminating  retroactive  li- 
ability, CMA  commends  that  Association  for  its  constructive  efforts  in  the  Superfund 
Modeling  Program.  If  anything,  BRT's  calculations  have  led  CMA  to  question 
whether  our  $2.5  billion  estimate  for  repealing  retroactive  liability  (excluding  past 
costs)  is  too  conservative.  Based  upon  several  BRT  briefings  with  CMA,  it  appears 
the  BRT  model  may  have  calculated  that  retroactive  liability  repeal  would  cost  $2.9 
billion  annually  (excluding  past  costs)  under  assumptions  very  similar  to  CMA's:  35 
percent  remedy  selection  savings;  a  "core"  EPA  program  (i.e.,  non-remediation  costs) 
of  $600  million  (versus  around  $500  million  for  CMA);  and  Fund  payment  of  ongoing 
construction  costs  and  O&M  costs.  (The  BRT's  numbers  apparently  do  not  include 
some  natural  resource  damage  payments  out  of  the  Trust  Fund,  unlike  CMA's.)  We 
must  emphasize  that  it  appears  the  cost  model  may  have  calculated  this  result, 
however,  because  we  have  admittedly  found  it  increasingly  difficult  to  determine  the 
model's  exact  calculations  under  various  assumption  similar  to  CMA's,  in  light  of 
the  more  than  60  computer  runs  and  constant  fine-tuning  of  the  model  the  BRT  has 
undertaken. 


House  of  Representatives, 

Committee  on  Commerce, 
Washington,  DC,  June  27,  1995. 
L.  Michael  Murphy,  Esq. 
Counsel  to  the  Chairman 
American  Insurance  Group 
1455  Pennsylvania  Avenue,  N.W. 
Washington,  PC 

Dear  Mr.  Murphy:  During  last  week's  hearing  on  liability  and  financing  issues 
relating  to  the  Comprehensive  Environmental,  Response,  Compensation  and  Liabil- 
ity Act  (CERCLA  or  Superfund)  before  the  Subcommittee  on  Commerce,  Trade,  and 
Hazardous  Materials,  Chairman  Oxley  indicated  Members  would  have  an  oppor- 
tunity to  submit  written  questions  to  witnesses  appearing  on  the  third  and  fourth 
panels  and  that  the  record  would  be  left  open  in  order  to  receive  written  responses 
thereto.  Pursuant  to  this  directive  and  in  accordance  with  Rules  X  and  XI  of  the 
Rules  of  the  House  of  Representatives,  I  request  that  you  provide  full  and  complete 
written  responses  to  the  following  questions,  to  be  received  in  the  offices  of  the  Com- 
mittee's Minority  Counsel  no  later  than  July  10,  1995. 

1.  With  respect  to  sites  that  are  on  the  Superfund  National  priorities  List  (NPL) 
or  have  been  addressed  by  the  Environmental  Protection  Agency  (EPA)  under  the 
Superfund  removal  program,  please  identify:  (a)  each  NPL  site  where  one  of  your 
policy  holders  has  filed  a  claim,  (b)  the  type  of  each  such  claim  (duty  to  defend,  in- 
demnity, etc.),  (c)  the  amount  of  each  such  claim,  (d)  whether  a  lawsuit  has  been 
filed  with  respect  to  each  such  claim,  (e)  whether  a  settlement  has  been  reached 
with  respect  to  each  such  claim  and,  if  so,  the  amount  of  provisions  of  each  such 
settlement,  and  (f)  the  current  status  of  each  such  claim  or  lawsuit. 

2.  Please  provide  the  Subcommittee  with  the  amount  of  indemnity  payments  for 
actual  cleanup  your  company  has  made  to  policy  holders  for  claims  under  the  Fed- 
eral Superfund  program  (excluding  asbestos,  State  superfund  programs,  or  other  en- 
vironmental or  pollution  claims)  since  1980. 

3.  Please  provide  the  Subcommittee  with  the  amount  of  Superfund  taxes  your 
company  has  paid  (by  year). 

4.  When  did  your  company  commence  issuing  standard  policies  containing  an  ab- 
solute exclusion  for  pollution-related  claims?  Isn't  it  true  that  efforts  to  repeal 
Superfund's  retroactive  liability  provisions  with  a  cutoff  date  of  1987  would  operate 
essentially  to  absolve  the  insurance  industry  of  any  Superfund  liability  because  of 
the  absolute  exclusion  for  pollution-related  claims?  If  not,  please  explain  fully. 

5.  Your  written  statement  suggests  the  solvency  of  insurance  companies  is  threat- 
ened by  exposure  to  Superfund  claims.  Please  identify  by  name  each  insurance  com- 
pany that  is  threatened  with  insolvency  from  material  losses  due  solely  to  claims 
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and/or    payments    arising    from    the    Federal    Superfund    program    pursuant    to 
CERCLA,  as  amended. 

Again,  I  request  that  written  responses  to  the  foregoing  questions  be  submitted 
to  the  offices  of  the  Committee's  Minority  Counsel  (2322  Rayburn  House  Office 
Building),  with  copies  to  Chairman  Oxley's  office,  no  later  than  close  of  business  on 
July  10,  1995.  If  you  have  any  questions,  please  feel  free  to  contact  Mr.  David 
Tittsworth  or  Mr.  Richard  Frandsen  of  the  Minority  Counsel's  office  at  (202)  225- 
3641. 

Sincerely, 

John  D.  Dingell 

Ranking  Member. 

American  International  Group,  Inc., 

Washington,  DC,  July  10,  1995. 
Congressman  John  D.  Dingell 
Subcommittee  on  Commerce,  Trade  and  Hazardous  Materials,  Room  2322,  Rayburn 

House  Office  Building 
Washington,  DC 

Dear  Congressman  Dingell:  With  respect  to  your  letter  dated  June  27,  1995  re- 
questing written  responses  to  your  questions  included  therein,  I  respectfully  submit 
the  following: 

la.  Identify  each  NPL  site  where  one  of  your  policy  holders  has  filed  a  claim. 

Attached  is  a  list  of  NPL  sites  where  at  least  one  insured  has  filed  a  claim  under 
a  policy  written  by  one  of  the  AID  companies  (Attachment  A).  There  are  662  NPL 
sites  listed.  There  are  likely  to  be  some  additional  sites  where  at  least  one  claim 
has  been  made. 

lb.  Identify  the  type  of  each  such  claim. 

All  AID  company  policies  are  indemnity  policies.  The  claims  submitted  are  claims 
that  the  insured  be  indemnified,  for  loss,  costs  and  expenses  relating  to  their  envi- 
ronmental liabilities.  Defense  obligations  are  merely  a  component  of  the  indemnity 
policy. 

lc.  Identify  the  amount  of  each  such  claim. 

Gross  reserves  for  environmental  losses  as  of  December  31,  1994  for  the  AID  com- 
panies are  $656  million.  The  net  on  these  reserves  are  $191.5  million.  We  estimate 
that  30  percent  or  $196.8  million  of  the  gross  reserves  and  $57.5  million  of  the  net 
reserves  are  attributed  to  exposure  at  NPL  sites.  Because  the  policies  cover 
multisites  at  both  state  and  federal  level  and  both  NPL  and  nonNPL  locations,  it 
would  be  extremely  difficult  to  accurately  estimate  potential  Superfund  exposure  for 
each  NPL  site  per  claim. 

Id.  Identify  whether  a  lawsuit  has  been  filed  with  respect  to  each  such  claim. 

As  of  June  30,  1995,  there  are  362  actions  filed  by  insureds  requesting  that  the 
court  declare  that  there  is  coverage  for  their  environmental  claims.  We  are  disput- 
ing most  of  these  claims  either  under  environmental  liability  exclusions  which  have 
been  in  most  policies  since  the  early  1970's  or  other  coverage  defenses  under  the 
policies. 

le.  Identify  whether  a  settlement  has  been  reached  with  respect  to  each  such 
claim. 

Environmental  claims  involving  NPL  sites  are  settled  on  a  compromise  basis.  The 
settlement  agreements  are  subject  to  confidentiality  provisions  between  the  insured 
and  the  AIG  company  involved.  Disclosure  of  settlements  terms,  including  the 
amount,  would  be  in  breach  of  the  confidentiality  provisions. 

If.  Identify  the  current  status  of  each  such  claim  or  lawsuit. 

The  claims  are  in  the  investigator,  pre-litigation  phase.  The  lawsuits  are  in  the 
pre-trial  discovery  phase. 

2.  AIG  estimates  it  has  settled  approximately  71  million  to  claimants  for  Federal 
Superfund  sites  for  its  own  account  and  an  additional  approximately  77  million  for 
the  accounts  of  its  reinsurers  on  Superfund  claims. 

3.  Attachment  B  provides  the  amount  of  Environmental  Income  Tax  AIG  has  paid 
since  1986  as  a  function  of  the  alternate  minimum  tax  calculation. 

4.  When  did  your  company  commence  issuing  standard  policies  containing  an  ab- 
solute exclusion  for  pollution-related  claims?  Isn't  it  true  that  efforts  to  repeal 
Superfund  s  retroactive  liability  provisions  with  a  cutoff  date  of  1987  would  operate 
essentially  to  absolve  the  insurance  industry  of  any  Superfund  liability  because  of 
the  absolute  exclusion  for  pollution-related  claims?  If  not,  please  explain  fully. 
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The  AIG  companies  negotiated  in  late  1984  and  issued  standard  policies  contain- 
ing an  absolute  pollution  exclusion  beginning  January  1,  1985.  Most  of  AIG's  liabil- 
ity policies  outstanding  between  1973  and  December  31,  1984,  had  pollution  exclu- 
sions included,  except  for  "sudden  and  accidental"  events.  Since  Superfund  legisla- 
tion passed  in  December  1980  was  silent  on  retroactivity  and  since  courts  did  not 
commence  skewing  the  common  sense  meaning  of  "sudden  and  accidental"  until  the 
early  1980's  the  absolute  exclusion  language  was  not  established  until  January  1, 
1985  because  it  was  believed  that  the  earlier  exclusion  language  was  satisfactory. 
Repeal  of  retroactive  liability  provisions  through  1987  should  eliminate  Superfund 
liability  for  insurers  with  policies  including  the  absolute  pollution  exclusion  from 
December  31,  1984.  The  language  of  their  pollution  exclusion  existing  prior  to  Janu- 
ary 1,  1985  indicates  that  the  industry  never  intended  to  cover  the  types  of  long- 
term  exposures  generally  identifiable  with  Superfund  sites. 

5.  Your  written  statement  suggests  the  solvency  of  insurance  companies  is  threat- 
ened by  exposure  to  Superfund  claims.  Please  identify  by  name  each  insurance  com- 
pany that  is  threatened  with  insolvency  from  material  losses  due  solely  to  claims 
and/or  payments  arising  from  the  Federal  Superfund  program  pursuant  to 
CERCLA,  as  amended. 

Attached  are  various  self-explanatory  newspaper  articles  from  the  past  twelve 
months  detailing  some  of  the  huge  loss  reserves  established  and  problems  being 
faced  by  some  insurance  companies  due  to  environmental  claims  (Attachment  C). 
Many  other  transactions  appear  to  be  organized  to  fix  the  potential  liability  for  envi- 
ronmental claims  which  remains  largely  unknown  and  pass  it  on  to  a  new  capital 
structure  through  sale. 

If  you  have  any  further  questions,  please  contact  me  through  AIG's  Washington 
office  at  783-5690. 
Sincerely, 

L.M.  Murphy 
NOTE:  Attachment  C  is  retained  in  the  Commerce  Committee's  files. 
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MEMORANDUM 


AMERICAN  INTERNATIONAL  COS. 

Tax  Department  -  24th  Floor 

70  Pine  Street 

New  York,  New  York  10270 

Phone        :  (212)770-5238 

Fax  :  (212)  785-1466 

Date  :      July  6,  1995 


To:      Michael  Murphy 
From:   Patricia  Cameron 
,     ATTXCMmXMV   S  Re:   AKS  -  ENVIRONMENTAL  TAX 


The  Environmental  Tax  paid  by  AIG  was  «  follows: 

1987  1.233.187 

1988  1,470,446 

1989  1.765,302 

1990  1.708,889 

1991  2.083.374 

1992  1.865.596 

1993  2.825.301 


TOTAL    (1986  to  1993)       12,952,095 


■<& 


tfO"" 


Frank  Petralho  II 
Roger  Dinella 


SUPERFUND  REAUTHORIZATION 
Liability 


TUESDAY,  JULY  18,  1995 

House  of  Representatives, 

Committee  on  Commerce, 
Subcommittee  on  Commerce,  Trade, 

and  Hazardous  Materials, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
2322,    Rayburn    House   Office   Building;   Hon.    Michael    G.    Oxley 
(chairman)  presiding. 

Members  present:  Representatives  Oxley,  Upton,  Crapo,  Bilbray, 
Frisa,  White,  Furse,  Markey,  Boucher,  Brown,  Lincoln,  and  Din- 

eel1-  ,    xT 

Staff  present:  James  Barnette,  majority  counsel,  Hugh  N. 
Halpern,  majority  professional  staff,  Richard  A.  Frandsen,  minority 
counsel,  and  Alison  Berkes,  minority  counsel. 

Mr.  Oxley.  The  subcommittee  will  come  to  order. 

Before  welcoming  our  distinguished  witnesses,  the  Chair  has  an 
opening  statement  and  will  yield  to  other  members  should  they  de- 
sire to  have  an  opening  statement. 

This  hearing  is  the  second  part  of  this  subcommittee's  examina- 
tion of  the  Superfund  liability  system,  its  effects  and  possible  alter- 
natives. Today's  witnesses  represent  the  administration  and  its 
view  that  Superfund's  liability  regime  should  be  continued. 

It  is  no  secret  that,  as  a  matter  of  philosophy,  I  disagree  with 
that  basic  premise.  Since  1980,  when  the  Superfund  statute  was 
enacted,  this  liability  has  proven  itself  to  be  unwieldy,  unmanage- 
able, and  ineffective.  To  date  the  Federal  Government  has  spent 
nearly  $15  billion  on  the  Superfund  program  and  has  cleaned  up 
fewer  than  75  sites.  This  track  record  is  abysmal  even  by  govern- 
ment standards  and  stems  from  a  number  of  sources,  one  of  the 
most  important  being  a  Superfund  system  of  strict,  retroactive, 
joint  and  several  liability. 

Our  witnesses  today  will  try  to  correct  me  and  will  try  to  dem- 
onstrate how  successful  the  Superfund  liability  scheme  really  is. 
Those  who  defend  the  status  quo  seem  to  forget  why  the  Superfund 
liability  system  exists  in  the  first  place.  The  Superfund  liability 
system  is  not  for  simply  assessing  blame  for  blame's  sake.  Rather, 
it  is  supposed  to  be  a  mechanism  for  funding  hazardous  waste  site 
cleanup.  That  is  the  fundamental  purpose  behind  the  principles  for 
reform  that  I  have  released  yesterday. 

Simply  put,  funds  collected  for  the  purpose  of  cleaning  up  these 
sites  are  just  not  getting  where  they  are  needed.  Rather,  they  are 
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tied  up  in  a  system  of  Cadillac  remedies,  lawyers,  litigation,  and 
bureaucratic  waste. 

I  feel  very  strongly  that  when  the  Congress  enacted  Superfund 
it  made  a  commitment  to  the  American  people.  That  commitment 
was  to  step  in  where  the  States  were  unable  to  clean  up  the  worst 
hazardous  waste  sites  in  a  way  which  first  protected  human  health 
and  the  environment  and  then  tried  to  return  the  land  to  produc- 
tive use  as  soon  as  possible. 

Each  of  the  proposals  I  unveiled  yesterday  is  designed  to  put  the 
spotlight  back  on  cleaning  up  the  most  dangerous  sites.  For  in- 
stance, I  have  proposed  a  1987  cutoff  date  for  liability.  If  I  were 
only  concerned  about  fairness,  a  much  more  logical  date  would  be 
1981.  However,  from  a  public  policy  standpoint,  if  we  are  going  to 
truly  limit  litigation  and  help  the  Federal  Government  fulfill  its 
commitment  to  resolving  the  problems  of  the  sites  on  the  National 
Priorities  List,  1987  makes  the  most  sense,  provided  we  can  find 
suitable  funding  sources. 

I  welcome  the  opportunity  to  work  with  the  administration,  my 
Democratic  colleagues  and  others  in  this  effort  to  refocus  the 
Superfund  program  onsite  cleanup.  The  final  results  will  be  some- 
thing that  I  think  we  will  be  happy  with.  I  look  forward  to  engag- 
ing our  witnesses  in  a  vigorous  and  thorough  debate. 

With  that,  my  time  has  expired.  I  now  recognize  the  ranking 
member  of  the  full  committee,  the  gentleman  from  Michigan,  Mr. 
Dingell. 

Mr.  Dingell.  Mr.  Chairman,  first  of  all,  I  commend  you  for  hold- 
ing this  hearing.  Second  of  all,  I  believe  the  matter  into  which  we 
go  is  very  important.  I  want  to  thank  you  for  what  you  have  done 
in  making  this  hearing  possible. 

It  is  important  that  we  gather  the  facts  with  care,  that  we  find 
out  what  has  to  be  done,  that  we  find  out  the  defects  with  regard 
to  Superfund,  we  find  out  how  it  is  that  we  shall  correct  those  de- 
fects in  a  way  which  will  accomplish  our  national  purposes,  which 
is  cleaning  up  thousands  of  hazardous  waste  sites  across  this  coun- 
try, abating  major  threats  to  the  health  and  well-being  of  the 
American  people  and  to  the  environment,  and  in  moving  forward 
in  a  way  which  is  going  to  cost  the  society  the  least  in  terms  of 
waste,  misspent  funds,  public  and  private,  and  in  terms  of  achiev- 
ing the  most  effective  administrative  solution  of  a  major  problem. 
I  believe  that  these  hearings  can  be  a  significant  step  forward  in 
that  particular. 

I  do  not  have  a  long  statement,  nor  do  I  have  a  prepared  state- 
ment, but  I  believe  that  it  is  important  that  we  look  at  the  defects 
in  the  Superfund  system  and  to  see  what  it  is  that  must  be  done 
to  correct  those  defects. 

I  believe  it  is  also  important  that  we  look  to  see  what  it  is  that 
confronts  us  if  we  do,  as  some  have  suggested,  eliminate  retroactive 
liability  and  essentially  terminate  the  application  in  this  country  of 
the  basically  sound  principle  that  the  polluter  pays.  There  are  lit- 
erally thousands  of  sites  across  this  country  which  have  been  cre- 
ated, some  by  persons  who  have  created  the  sites  willingly  and  al- 
most with  spite;  others  where  there  have  been  relatively  innocent 
wrongdoing;  and  we  must  learn  to  sort  those  two  things  out. 
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We  must  also  eliminate  the  massive  amount  of  litigation  which 
is  limiting  the  effectiveness  of  Superfund  and  cleanup  and  which 
is  causing  the  entirety  of  the  program  to  become  in  large  part  a  bo- 
nanza for  the  legal  profession. 

However,  I  believe  that  the  opportunity  to  address  these  ques- 
tions is  an  opportunity  to  achieve  progress,  to  protect  public  money, 
and  to  see  to  it  that  we  do  not  wind  up  spending  billions  of  addi- 
tional dollars  for  cleanup  simply  because  we  have  let  persons  who 
are  properly  responsible  for  cleanup  off  the  hook. 

With  that,  I  look  forward  to  the  hearings,  Mr.  Chairman,  and  I 
thank  you  for  your  courtesy  to  me. 

Mr.  Oxley.  The  gentleman  yields  back.  I  now  recognize  the  gen- 
tleman from  Idaho,  Mr.  Crapo. 

Mr.  Crapo.  Thank  you,  Mr.  Chairman.  I  also  have  no  formal  pre- 
pared remarks  but  would  like  to  make  a  few  comments. 

First,  I  appreciate  your  holding  this  hearing  and  I  join  in  your 
perspective  and  the  comments  that  you  made.  I  also  share  and  join 
with  the  comments  of  our  ranking  member,  Mr.  Dingell,  and  his 
concern  about  the  costs  that  we  are  facing  and  the  need  to  find  so- 
lutions. 

It  is  important  that  we  revise  and  correct  the  liability  system 
under  Superfund.  Under  the  current  law  liability  is  strict,  meaning 
that  fault  is  not  necessary  to  be  proven. 

Liability  is  joint  and  several,  meaning  that  a  person  who  is  re- 
sponsible for  only  a  small  part  of  the  problem  may  end  up  paying 
for  all  of  the  costs  of  cleanup.  As  has  been  indicated,  there  are 
often  those  who  are  responsible  for  larger  parts  of  the  problem  who 
escape  liability  for  the  cleanup. 

And  liability  is  retroactive.  Under  the  retroactive  principle  par- 
ties can  be  held  liable  for  costs  incurred  by  the  government  or  pri- 
vate parties  in  addressing  contamination  that  occurred  before  the 
statute's  enactment  in  1980.  That  means  a  person  who  acted  law- 
fully in  disposing  of  waste  at  a  municipal  landfill  in  the  1970's  can 
still  be  held  liable  for  costs  of  addressing  contamination. 

These  kinds  of  issues  must  be  addressed  if  we  are  going  to  get 
to  a  rational  system  of  liability  that  will  help  us  actually  start 
using  the  funds  that  are  put  to  this  use  properly  in  getting  real 
cleanup  taking  place. 

I  think  as  is  often  the  case,  concern  for  protection  of  our  environ- 
ment and  cleanup  of  the  environment  need  not  be  in  such  dramatic 
conflict  with  our  economy  as  this  act  has  resulted  in. 

I'm  looking  forward  to  some  of  the  important  corrections  that  we 
can  make  in  the  course  of  the  Superfund. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  gentlelady  from  Oregon,  Ms.  Furse. 

Ms.  Furse.  Thank  you,  Mr.  Chairman.  I'm  very  pleased  also  that 
you  are  agreeing  to  hold  this  hearing.  I  think  we  all  recognize  that 
reform  of  Superfund  is  needed  and  much  improvement  could  be 
made  in  its  liability  scheme.  I  look  forward  to  hearing  from  Ms. 
Schiffer  and  from  Mr.  Herman  on  their  suggestions  of  how  we  can 
build  on  the  Vice  President's  reinventing  government  efforts  as  he 
tries  and  the  government  tries  to  make  Superfund  more  cost-effec- 
tive and  efficient  while  it  still  achieves  its  statutory  goals. 

Thank  you,  Mr.  Chairman,  for  your  courtesy. 
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Mr.  Crapo  [presiding].  Thank  you.  The  time  of  the  gentlelady 
has  expired. 

The  Chair  will  next  turn  to  the  gentleman  from  Massachusetts, 
Mr.  Markey. 

Mr.  Markey.  Thank  you,  Mr.  Chairman,  very  much.  I  welcome 
our  witnesses  from  the  EPA  and  from  the  Justice  Department. 
They  will  give  us  a  real  world  perspective  of  how  these  programs 
work.  They  are  the  people  who  are  on  the  front  lines  of  this  pro- 
gram and  they  have  the  best  ability  to  be  able  to  tell  us  how  these 
proposed  statutory  changes  will  impact  upon  the  liability  of  the 
companies,  but  also  the  likelihood  that  we  will  be  able  to  clean  up 
contaminated  sites  across  the  country. 

I'm  particularly  interested  in  hearing  the  views  of  EPA  and  Jus- 
tice on  the  liability  provisions  in  the  chairman's  recently  issued 
principles  for  reforming  Superfund. 

Specifically,  I  will  be  interested  in  getting  their  feedback  on  the 
proposal  to  repeal  liability  before  1987,  letting  polluters  off  the 
hook  for  messes  they  made  not  only  before  the  Superfund  law  was 
enacted  in  1980,  but  for  7  additional  years  after  that  bill  became 
law.  This  effectively  strips  the  principle  of  polluter  pays  from 
Superfund  and  replaces  it  with  a  stealth  funding  mechanism. 

Some  of  you  may  remember  David  Stockman's  memoirs  of  his 
years  as  President  Reagan's  OMB  director  in  which  he  described 
how  the  administration  papered  over  inconsistencies  in  their  budg- 
ets with  the  infamous  rosy  scenario  under  which  money  magically 
appeared  out  of  nowhere.  Well,  it  looks  like  Ms.  Rosy  Scenario  is 
alive  and  well. 

The  proposed  principles  go  even  further  than  the  approach  taken 
by  Senator  Smith  in  his  Superfund  reform  outline,  which  would  re- 
peal retroactive  liability  beginning  in  1980  when  the  Superfund  bill 
became  law.  This  proposal  would  go  further  in  repealing  so-called 
retroactive  liability  providing,  more  accurately,  7  liability-free 
years  after  the  law  was  enacted.  It  would  reduce  the  funds  gen- 
erally available  for  Superfund  cleanups  even  more  than  the  Smith 
proposal. 

While  the  proposed  principles  acknowledge  that  some  alternative 
funding  mechanism  is  essential  if  these  reforms  are  to  become  a  re- 
ality, they  make  no  attempt  either  to  estimate  the  amount  of  fund- 
ing that  will  be  lost  by  repealing  retroactive  liability  or  to  identify 
just  where  these  funds  would  come  from. 

The  question  is,  how  are  we  going  to  pay?  Unless  there  are  plans 
to  propose  a  new  tax  on  the  chemical  industry  or  on  the  petroleum 
industry  or  on  some  other  industry  sector,  which  I  seriously  doubt, 
the  mystery  target  of  the  "alternative  funding  mechanism"  seems 
likely  to  be  the  American  taxpayer.  That's  the  bottom  line  in  all  of 
this.  We  just  have  this  mystery  guest  that  will  arrive  to  pay  for  all 
of  it,  or  else  it  will  never  get  cleaned  up. 

Either  we  are  going  to  confront  this  issue  right  up  front  and  say 
that  we  are  going  to  raise  taxes  in  order  to  pay  for  it,  or  we  have 
to  keep  the  liability  where  it  is,  especially  for  that  7  year  period 
when  they  knew  that  this  law  was  on  the  books  and  yet  they  con- 
tinued their  activity. 

That  becomes  the  key  question  as  far  as  I  am  concerned.  In  other 
words,  the  message  will  be  to  these  companies,  you're  off  the  hook, 


183 

the  taxpayer  is  on  the  hook,  but  we  don't  have  any  intention  of 
raising  the  taxes  in  order  to  pay  for  the  cleanup,  and  what  is  left 
are  environmental  nightmares  in  neighborhood  after  neighborhood 
across  this  entire  country  that  face  the  prospect  of  sitting  there  for 
an  eternity  without  the  public  health  and  safety  of  the  children  or 
the  families  that  live  in  those  neighborhoods  being  given  the  pro- 
tections which  they  need. 

I  think  that  we  have  to  carefully  examine  any  proposal  which 
would  give  a  toxic  immunity  card  to  those  companies  that  knew  in 
the  1980's  that  they  were  violating  the  law. 

I  yield  back  the  balance  of  my  time. 

Mr.  Oxley.  The  gentleman's  time  has  expired.  The  Chair  would 
note  that  after  15  years  about  90  percent  of  those  sites  are  still  sit- 
ting there  and  they  are  probably  thinking  it  has  been  an  eternity. 

[The  prepared  statements  of  Hon.  Thomas  J.  Bliley,  Jr.,  Hon. 
Greg  Ganske,  Hon.  Brian  Bilbray,  and  Hon.  Paul  Gillmor  were  re- 
ceived for  the  record:] 

Prepared  Statement  of  Hon.  Thomas  J.  Bliley,  Jr.,  Chairman,  Committee  on 

Commerce 

Thank  you,  Mr.  Chairman.  I  want  to  commend  you  for  your  continued  diligence 
in  conducting  hearings  on  the  Superfund  program. 

At  the  outset,  Mr.  Chairman,  I  want  to  congratulate  you  on  your  principles  for 
Superfund  reform  that  you  released  to  the  public  yesterday.  You  have  set  an  ambi- 
tious course  for  reform  of  this  badly  broken  program.  I  am  particularly  pleased  with 
your  proposed  revisions  to  Superfund's  liability  system,  which  we  will  be  exploring 
with  the  Administration  today. 

I  firmly  believe  that  Superfund's  system  of  strict,  joint  and  several,  and  retro- 
active liability  is  the  central  reason  for  the  failure  ot  the  program  to  date.  As  we 
have  heard  from  so  many  witnesses  in  the  past,  Superfund's  liability  regime  values 
litigation  over  remediation,  creating  messes  in  courtrooms  rather  than  cleaning 
them  up  at  hazardous  waste  sites. 

The  Administration  representatives  here  today  must,  in  my  mind,  defend  this  sys- 
tem. If  we  are  to  retain  the  current  liability  system,  then 

•  we  need  to  know  how  that  will  increase  the  speed  and  cost-effectiveness  of  the 
cleanups. 

•  we  need  to  know  why  there  is  any  reason  to  believe  that  retaining  the  current 
system  will  bring  about  any  more  than  the  75  cleanups  it  has  accomplished  so  far. 

•  we  need  to  know  why  it  is  fair  to  impose  liability  on  parties  who  disposed  of 
their  wastes  properly,  and  often  at  government  direction. 

•  we  need  to  know  why  the  American  economy  should  be  forced  to  continue  shoul- 
dering the  burden  of  hundreds  of  millions  of  dollars  in  transaction  costs — mainly  at- 
torneys fees — that  have  nothing  to  do  with  addressing  potential  harm  to  human 
health  and  the  environment. 

In  short,  Mr.  Chairman,  we  need  to  know  if  Superfund  is  truly  designed  to  ad- 
dress harms  to  human  health  or  whether  it  is  a  full  employment  act  for  lawyers, 
including  governmental  lawyers. 

Your  principles  for  Superfund  reform,  Mr.  Chairman,  aggressively  deal  with  the 
answers  to  these  questions.  I  look  forward  to  working  with  you  to  ensure  the  enact- 
ment of  significant  Superfund  changes  as  early  as  possible.  I  hope  the  Administra- 
tion shares  that  conviction. 

Thank  you,  Mr.  Chairman. 


Prepared  Statement  of  Hon.  Greg  Ganske,  a  Representative  in  Congress 
From  the  State  of  Iowa 

Mr.  Chairman,  it  appears  that  everyone  except  the  Administration  is  in  agree- 
ment that  the  current  Superfund  program  is  broken.  It  is  not  meeting  its  goals  of 
protecting  the  public.  My  primary  concern  is  that  hazardous  wastes,  which  are  pos- 
ing a  threat  to  people  and  the  environment,  are  sitting  out  there  getting  no  atten- 
tion, while  taxpayers  are  getting  absolutely  nothing  for  the  huge  sums  they  are  con- 
tributing to  the  program.  Clearly  some  reform  is  in  order. 
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Yet,  Mr.  Chairman,  the  Administration  seems  unwilling  to  go  beyond  the  few 
basic  reforms  agreed  upon  last  year.  That  troubles  me.  I  do  not  understand  the  Ad- 
ministration's unwillingness  to  seriously  look  at  comprehensive  reform.  Frankly,  I 
also  do  not  understand  why  we  are  here  today.  On  June  22nd  this  Subcommittee 
held  an  extensive  hearing  on  this  issue.  Where  was  the  Administration?  I  know  for 
a  fact  that  offers  to  attend  were  extended  to  both  the  Environmental  Protection 
Agency  and  Department  of  Justice,  yet  no  representative  from  either  agency  at- 
tended that  hearing. 

Had  the  Administration  taken  the  time  to  come,  it  would  have  heard  substantial 
and  significant  testimony  that  the  current  liability  scheme  does  not  promote  quick 
clean-up  or  remediation.  Nor  does  the  program  wisely  use  economic  resources.  Be- 
tween 30%  and  40%  of  Superfund  costs  go  towards  non  clean-up  activities:  litigation 
and  transaction  costs.  I  refuse  to  accept  the  Administration's  contention  that  this 
is  an  efficient  use  of  private  sector  resources. 

Time  and  time  again,  this  Subcommittee  has  heard  testimony  that  Superfund  is 
flawed,  unfair,  and,  most  importantly,  ineffective.  Yet  in  written  testimony  before 
us  today,  Assistant  Attorney  General  Lois  Schiffer  states,  "We  believe  that  the 
Superfund  liability  and  enforcement  scheme  has  been  very  effective  in  carrying  out 
the  'polluter  pays'  principle."  Such  an  unenlightened  and  uninformed  approach 
should  be  an  outrage  to  the  public  that  has  been  abused  by  the  current  system  and 
forced  to  wait,  in  some  cases  years,  before  treatment  and  remediation  ever  begins. 

Mr.  Chairman,  despite  our  witness'  recalcitrance  to  reform  Superfund,  I  am  com- 
mitted to  moving  this  issue  forward.  The  statement  of  principles  issued  by  the 
Chairman  forms  the  nucleus  for  far  reaching  proactive  reform  that  lowers  costs, 
speeds  clean-ups  and  increases  the  level  of  protection  the  public  and  the  environ- 
ment can  expect.  I  strongly  encourage  the  Administration  to  accept  the  principles 
and  develop  a  meaningful  set  of  reform  proposals.  Failure  to  do  so,  would  ignore 
your  responsibility  to  the  public  and  would  delay  significant  and  meaningful  envi- 
ronmental reform. 


Prepared  Statement  of  Hon.  Brian  Bilbray,  a  Representative  in  Congress 
From  the  State  of  California 

Mr.  Chairman,  thank  you  for  holding  this  hearing  today.  The  issue  of  liability  for 
cleanup  of  Superfund  sites  is  clearly  one  of  the  most  glaring  problems  which  must 
be  resolved  as  part  of  a  successful  reauthorization  of  the  Superfund  program.  The 
status  quo  is  woefully  inadequate,  failing  both  the  people  who  live  near  the  sites 
and  the  environment  itself,  which  plays  second  fiddle  to  a  seemingly  endless  thirst 
for  litigation.  The  existing  rules  guarantee  only  one  thing — that  there  will  be  plenty 
of  work  for  attorneys,  to  find  the  "deep  pockets"  which  can  be  sued  for  cleanup  costs, 
and  who  in  turn  will  sue  other  entities  in  order  to  help  cover  their  liability. 

This  is  not  a  blueprint  for  sound  environmental  cleanup,  it  is  a  recipe  for  disaster. 
The  existing  program  has  been  an  abject  failure,  and  is  completely  indefensible.  It 
has  accomplished  nothing  of  substance  except  the  squandering  of  large  amounts  of 
money  in  courts  around  the  country,  and  absolutely  must  be  revamped. 

Mr.  Chairman,  I  commend  you  for  your  leadership  in  setting  forth  your  "Prin- 
ciples" of  Superfund  reform,  and  look  forward  to  working  with  you  along  those 
guidelines  to  craft  an  effective  program  for  real  cleanup  of  our  environment. 

With  that,  Mr.  Chairman,  I  eagerly  welcome  the  testimony  and  perspective  of  our 
Administration  witnesses  on  this  failed,  costly,  and  ineffective  program. 


Prepared  Statement  of  Hon.  Paul  Gillmor,  a  Representative  in  Congress 
From  the  State  of  Ohio 

Mr.  Chairman,  I  think  it  is  particularly  appropriate  that  we  have  this  hearing 
today  on  Superfund  liability.  As  our  committee  continues  to  have  these  hearings  ex- 
ploring CERCLA,  I  think  it  has  become  obvious  that  the  Superfund  program  is  in 
serious  need  of  reform. 

Yesterday,  Mr.  Chairman,  you  released  your  statement  of  principles  for  the 
Superfund  program,  and  contained  within  those  guidelines  was  your  desire  to  elimi- 
nate retroactive  liability.  I  wholeheartedly  endorse  this  goal  because  I  believe  doing 
so  would  remove  the  driving  force  behind  the  lawsuits  and  the  delays,  and  would 
reduce  the  cost  of  cleanups. 

When  the  law  was  originally  written,  no  one  anticipated  that  Superfund  liability 
for  the  release  of  hazardous  substances  into  the  environment  would  be  applied 
retroactively.  Unfortunately,  this  left  millions  of  dollars  to  be  wasted  on  legal  fees 
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and  paperwork  as  potentially  responsible  polluters  were  let  scrambling  to  pay  for 
unexpected  liability  by  any  means  possible. 

Additionally,  I  share  the  concerns  of  many  who  want  to  know  how  we  are  going 
to  fund  this  program  once  the  liability  scheme  has  been  scrapped.  I  do  not  believe 
polluters  should  just  be  let  off  the  hook.  I  believe  a  fair  financing  system  can  be 
found  and  I  look  forward  to  working  with  my  colleagues  in  finding  an  appropriate 
mechanism  to  make  this  system  work. 

Mr.  Chairman,  if  we  are  to  get  the  Superfund  program  cleaning  up  hazardous 
waste  sites,  we  need  to  be  honest  about  what  currently  ails  this  program.  I  am  par- 
ticularly interested  in  what  our  panelists  will  have  to  say  this  morning  on  this  topic. 
I  have  glanced  over  their  testimony  and  noticed  that  they  seem  to  be  much  more 
optimistic  about  the  possibilities  of  the  present  program's  success  than  I  am. 

While  this  committee  worked  very  diligently  on  a  bill  last  Congress,  one  which 
this  committee  reported  unanimously,  it  should  be  noted  that  our  support  was  con- 
tingent in  large  part  on  "jump-starting"  the  debate  on  Superfund  reform.  Much  like 
last  Congress,  the  Administration  has,  so  far,  chosen  to  sit  on  the  sidelines  and  let 
Congress  do  the  heavy  lifting.  I  hope  that  this  morning's  effort  signals  a  renewed, 
realistic  effort  to  engage,  with  intellectual  honesty  and  authenticity,  in  significant 
and  meaningful  Superfund  reform  efforts.  I  look  forward  to  all  of  us  moving  forward 
on  this  issue. 

Mr.  Oxley.  We  turn  now  to  our  panel  of  witnesses.  Our  first  wit- 
ness is  the  Honorable  Lois  Schiffer  from  the  Department  of  Justice 
and  the  second  witness  is  the  Honorable  Steven  Herman  of  the  En- 
vironmental Protection  Agency.  Welcome  to  both  of  you. 

Ms.  Schiffer,  please  begin. 

STATEMENTS  OF  LOIS  J.  SCHIFFER,  ASSISTANT  ATTORNEY 
GENERAL,  ENVIRONMENTAL  AND  NATURAL  RESOURCES  DI- 
VISION, DEPARTMENT  OF  JUSTICE;  AND  STEVEN  A.  HER- 
MAN,  ASSISTANT  ADMINISTRATOR,  OFFICE  OF  ENFORCE- 
MENT AND  COMPLIANCE  ASSURANCE,  ENVIRONMENTAL 
PROTECTION  AGENCY 

Ms.  Schiffer.  Thank  you.  Good  morning,  Mr.  Chairman  and 
members  of  the  committee.  I  am  here  today  to  testify  that  the 
heart  of  the  Superfund  program,  its  core  three  part  liability  sys- 
tem, works  and  should  be  retained  in  the  important  efforts  toward 
Superfund  reform. 

Congressman  Oxley,  I  heard  your  opening  remarks  and  would  be 
pleased  to  address  specifically  some  of  the  items  that  you  raise  as 
we  go  through  the  day. 

We  all  share  a  common  goal,  getting  hazardous  waste  sites 
cleaned  up  quickly  and  efficiently  to  protect  public  health  and  the 
environment.  That  is  what  the  American  public  wants  and  what  it 
deserves. 

We  have  made  considerable  progress  in  that  effort,  as  dem- 
onstrated by  the  chart  to  my  left,  which  you  have  copies  of.  In  con- 
trast to  Congressman  Oxley's  numbers,  it  shows  that  steps  toward 
cleanup  have  been  taken  at  more  than  95  percent  of  the  sites  on 
the  National  Priority  List.  We  have  provided  copies  of  that  chart 
to  each  of  you  as  well. 

The  core  liability  system  of  Superfund  is  a  key  ingredient  of  our 
cleanup  success.  It  has  been  a  powerful  incentive  for  responsible 
parties  to  clean  up  their  hazardous  waste  sites.  They  now  conduct 
more  than  70  percent  of  Superfund  cleanups. 

The  core  liability  system  provides  a  powerful  incentive  for  parties 
to  settle  rather  than  litigate  with  the  Federal  Government.  The 
vast  majority  of  Superfund  cleanups  are  accomplished  through  set- 
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tlements  and  cooperative  agreements.  I  might  point  out  that  that 
reduces  the  role  of  lawyers  in  the  system. 

Finally,  the  core  liability  system  provides  a  powerful  incentive  to 
private  parties  to  handle  and  dispose  of  hazardous  waste  properly 
to  prevent  new  sites  from  being  created. 

The  three  parts  of  the  core  liability  system  are  the  principles  of 
strict,  joint  and  several,  and  so-called  retroactive  liability.  These 
rules  are  the  essential  foundation  of  a  program  designed  to  achieve 
prompt  compliance  and  move  cleanups  along. 

How  and  why  does  this  core  system  work? 

First,  strict  liability,  the  basis  for  all  of  our  environmental  laws, 
makes  it  very  clear  to  companies  whether  they  have  cleanup  re- 
sponsibility without  arguments  over  fault,  negligence  or  blame. 
This  approach  reduces  litigation,  saves  transaction  costs,  and  en- 
courages responsible  parties  to  step  up  promptly. 

Second,  joint  and  several  liability  works  to  prevent  arguments 
over  liability  from  delaying  cleanup  and  to  encourage  settlements. 
This  rule  was  not  invented  for  Superfund  but  was  established  by 
courts  many  years  ago  to  assure  that  innocent  victims  can  recover 
when  they  are  harmed  by  two  or  more  persons  in  situations  where 
the  harm  is  indivisible.  At  many  Superfund  sites  hazardous  wastes 
are  mixed  together  into  a  toxic  soup,  it  makes  it  difficult  to  prove 
who  caused  which  share  of  the  harm  or  who  brought  it  about.  If 
that  issue  had  to  be  resolved  before  cleanup  could  proceed,  clean- 
ups would  be  delayed  for  a  very  long  time.  The  joint  and  several 
liability  rule  ensures  that  the  cleanup  proceeds  whether  or  not  the 
allocation  issue  has  been  resolved  yet. 

The  third  component  of  the  core  liability  system  is  so-called  ret- 
roactive liability.  The  whole  purpose  of  enacting  the  Superfund  law 
in  1980  was  to  provide  for  the  cleanup  of  existing  hazardous  waste 
sites  like  Love  Canal  and  Valley  of  the  Drums.  The  principle  that 
those  who  contributed  to  the  mess  should  clean  it  up  is  fair  and 
it  has  worked  to  stretch  Superfund  dollars  farther  and  accomplish 
cleanups  at  a  lower  cost  than  we  would  achieve  with  a  public  works 
program.  So  the  core  liability  system  has  worked. 

What  about  the  proposals  for  repeal,  including  your  own  pro- 
posal, Congressman  Oxley? 

Based  on  extensive  experience  in  implementing  this  statute  and 
its  predecessor  statutes,  the  Department  of  Justice  can  tell  you 
that  repeal  of  any  of  the  three  core  liability  system  components  will 
not  work  to  achieve  our  common  goal  of  cleaning  up  Superfund 
sites  as  quickly  and  inexpensively  as  possible.  Turning  Superfund 
into  a  public  works  program  will  increase  the  cost  of  cleanups,  slow 
them  down  and  increase  the  burden  to  the  American  taxpayer. 

Moreover,  repeal  of  Superfund  liability  now,  15  years  after  it  be- 
came the  law,  would  send  the  worst  message  of  all  from  a  law  en- 
forcement and  public  policy  perspective  that  recalcitrance  pays — 
this  is  unfair  to  those  good  corporate  citizens  who  have  complied 
with  the  law  and  cleaned  up  their  sites,  and,  I  might  add,  those 
good  private  citizens  as  well— and  tell  them  that  they  were  foolish 
to  do  so. 

Repealing  liability  as  of  1987,  as  you  have  proposed,  has  no  basis 
in  fairness.  As  the  Chemical  Manufacturers  Association  pointed  out 
in  its  testimony  on  June  22,  Superfund  has  been  the  law  of  the 
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land  since  December  1980.  Other  laws  requiring  cleanups,  includ- 
ing the  Resource  Conservation  and  Recovery  Act,  have  been  on  the 
books  even  longer.  To  in  effect  repeal  the  statute  as  of  1987  just 
makes  no  sense  in  fairness  or  public  policy. 

Moreover,  repeal  of  Superfund  as  of  either  1987  or  1980,  as  oth- 
ers have  proposed,  will  allow  hundreds  of  companies  who  created 
the  problems  we  are  facing  and  who  are  able  and  willing  to  deal 
with  those  problems,  that  is,  the  polluters,  to  simply  walk  away. 
Responsible  companies  are  not  asking  to  do  that. 

At  a  previous  hearing  before  this  subcommittee  Olin  Corporation 
asked  you  for  remedy  reforms  but  explicitly  stated  that  it  should 
be  responsible  for  the  cleanup  of  its  facility  at  Saltville,  Virginia. 
Mercury  wastes  from  that  facility  caused  serious  contamination  of 
land  and  water,  forcing  the  residents  of  Saltville  to  endure  a  fish- 
ing ban  for  the  past  20  years. 

The  Chemical  Manufacturers  Association,  the  Electronic  Indus- 
tries Association,  General  Electric,  Lockheed,  Martin  and  several 
other  major  companies  recently  responded  to  Senator  Smith's  pro- 
posal to  repeal  retroactive  liability  by  pointing  out  that  it  will  cost 
at  least  $1  billion  a  year  going  forward  and  is  unfair  to  those  com- 
panies who  have  complied  with  their  obligations. 

So  it  should  be  apparent  at  this  point  that  repeal  of  retroactive 
liability  is  not  the  right  solution.  What  is  the  right  solution? 

Because  we  agree  that  there  should  be  reform  of  the  Superfund 
laws,  we  should  focus  our  efforts  on  taking  small  parties  out  of  the 
Superfund  system,  cutting  transaction  costs,  and  increasing  fair- 
ness. Congressman  Upton  and  Congressman  Boucher  have  pro- 
posed legislation  to  establish  an  early  allocation  system,  H.R.  1616, 
and  we  think  that  is  an  important  step  in  this  direction. 

We  would  be  pleased  to  work  with  you  on  this  and  other  respon- 
sible proposals  for  reform  of  Superfund  and  with  all  the  members 
of  the  committee.  That  concludes  my  oral  statement,  Mr.  Chair- 
man, and  I  would  of  course  be  pleased  to  answer  questions. 

[The  prepared  statement  of  Lois  J.  Schiffer  follows:] 

Prepared  Statement  of  Lois  J.  Schiffer,  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division,  Department  of  Justice 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee.  I  am  Lois  J. 
Schiffer,  the  Assistant  Attorney  General  for  the  Environment  and  Natural  Re- 
sources Division  of  the  United  States  Department  of  Justice.  Thank  you  for  inviting 
me  here  today  to  address  the  proposed  reauthorization  and  reform  of  the  Com- 
prehensive Environmental  Response,  Compensation  and  Liability  Act,  known  as 
CERCLA"  or  "Superfund."  As  you  know,  the  Department  of  Justice  works  together 
with  the  Environmental  Protection  Agency  ("EPA")  to  enforce  this  statute,  and  rep- 
resents the  federal  government  in  litigation  and  judicial  settlements  under 
CERCLA. 

I.  Introduction 

The  Superfund  statute  was  enacted  in  1980,  in  response  to  a  public  outcry  when 
serious  environmental  contamination  and  health  hazards  were  discovered  at  such 
notorious  hazardous  waste  disposal  sites  as  Love  Canal  and  the  Valley  of  the 
Drums.  Decades  of  careless  dumping  and  abandonment  of  hazardous  waste  from  in- 
dustrial operations  had  led  to  a  proliferation  of  uncontrolled  hazardous  waste  sites 
across  the  country.  These  sites  were  contaminating  soil  and  groundwater,  fouling 
drinking  water  supplies,  and  threatening  the  health  of  the  surrounding  commu- 
nities. 

CERCLA  was  enacted  to  provide  the  federal  government  with  authority  and  fund- 
ing to  clean  up  these  sites.  Congress  also  decided  that  the  parties  who  had  created 
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these  sites  should  pay  for  cleaning  them  up.  This  "polluter  pays"  principle  is  carried 
out  by  the  liability  and  enforcement  provisions  of  the  Superfund  statute. 

Since  1980,  the  Superfund  program  has  been  implemented  by  three  different  ad- 
ministrations— the  Reagan  and  Bush  administrations  for  the  first  12  years,  and  now 
by  the  Clinton  Administration.  During  all  of  these  years,  the  Justice  Department 
has  remained  committed  to  the  professional  and  effective  enforcement  of  this  stat- 
ute. During  the  two  years  of  this  Administration,  the  Department  has  worked  close- 
ly with  EPA  to  review  the  Superfund  enforcement  program,  to  determine  what 
works  and  what  does  not  work  well,  and  to  develop  both  administrative  and  statu- 
tory reforms  where  they  are  needed. 

We  believe  that  the  Superfund  liability  and  enforcement  scheme  has  been  very 
effective  in  carrying  out  the  "polluter  pays"  principle.  The  very  successful  removal 
program,  which  provides  immediate,  short-term  response  at  Superfund  sites,  is  car- 
ried out  mainly  by  the  federal  government,  but  much  of  it  is  paid  for  through  cost 
recovery  from  responsible  parties.  The  remedial  program,  which  provides  long-term 
cleanup  of  environmental  contamination,  is  now  carried  out  mainly  (over  75%)  by 
the  responsible  parties. 

Perhaps  most  importantly,  the  liability  provisions  of  the  Superfund  statute  have 
caused  a  virtual  revolution  in  industry's  approach  to  hazardous  waste,  providing  a 
strong  incentive  for  pollution  prevention  and  waste  minimization  efforts  that  have 
reduced  dramatically  the  amount  of  hazardous  waste  that  is  generated  in  this  coun- 
try. 

The  effectiveness  of  the  liability  and  enforcement  provisions  of  the  Superfund 
statute  is  no  doubt  a  primary  cause  of  the  attack  that  is  now  being  made  upon  it. 
Many  of  the  parties  who  are  most  critical  of  CERCLA's  liability  scheme  are  the  ones 
that  stand  to  gain  the  most  if  it  is  repealed. 

However,  we  recognize  that  the  Superfund  liability  scheme  has  caused  some  prob- 
lems. For  example,  the  net  of  liability  sometimes  has  been  cast  too  wide,  particu- 
larly in  private  contribution  actions,  bringing  in  parties  that  really  do  not  belong 
in  the  Superfund  liability  scheme.  This  Administration  believes  that  solutions  can 
be  found  to  these  problems,  without  repealing  all  or  a  significant  part  of  the  liability 
scheme,  and  losing  the  many  benefits  that  this  statute  has  brought  to  us  and  can 
bring  to  us  in  the  future. 

II.  Overview  of  the  Enforcement  Program 

The  "enforcement"  side  of  the  Superfund  program  refers  to  the  EPA  and  Depart- 
ment of  Justice  actions  to  assure  that  the  parties  who  were  responsible  for  creating 
Superfund  sites  (known  as  "potentially  responsible  parties"  or  "PRPs")  clean  up 
those  sites,  under  the  "polluter  pays"  principle. 

A.  BACKGROUND 

During  the  15  years  of  its  existence,  the  enforcement  program  has  evolved  from 
a  litigation  focus  into  a  program  in  which  most  responsible  parties  enter  into  settle- 
ments or  voluntarily  comply  with  administrative  orders,  rather  than  litigating  with 
the  government. 

In  the  early  years  after  CERCLA's  enactment  in  1980,  the  federal  government 
sought  to  enforce  the  liability  provisions  of  the  statute  through  lawsuits  brought  in 
federal  court  seeking  injunctive  relief  under  Section  106  of  the  statute.  As  under 
any  new  statute,  many  new  legal  issues  had  to  be  resolved,  and  litigation  proceeded 
slowly.  Moreover,  courts  were  often  called  upon  to  resolve  controversies  over  rem- 
edies. Having  no  expertise  in  these  issues,  the  courts  were  understandably  slow  to 
resolve  these  controversies. 

1.  1986  "SARA"  Amendments. 

When  CERCLA  was  reauthorized  by  the  Congress  in  1986,  through  the  Superfund 
Amendments  and  Reauthorization  Act  (known  as  "SARA"),  Congress  was  not 
pleased  with  the  slow  pace  of  cleanups,  and  added  several  provisions  both  to 
strengthen  the  enforcement  provisions  of  CERCLA  and  to  encourage  voluntary  set- 
tlements instead  of  litigation.  Two  of  the  key  provisions  added  to  prevent  cleanups 
from  being  delayed  by  litigation  were:  (1)  Section  113rj)  of  CERCLA,  which  limits 
judicial  review  of  EPA's  selection  of  site  remedies  to  the  administrative  record,  in 
accordance  with  traditional  principles  of  administrative  law  (rather  than  using 
trials  to  decide  remedy  issues);  and  (2)  the  "pre-enforcement  review  bar"  of  Section 
113(h)  of  CERCLA,  which  prevents  responsible  parties  from  delaying  cleanups  by 
seeking  judicial  review  and  stays  of  EPA's  remedies  or  orders  before  the  government 
seeks  judicial  enforcement. 
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In  addition,  Congress  was  concerned  in  1986  that  cleanups  were  not  adequately 
protective.  The  SARA  amendments  added  provisions  to  CERCLA  directing  EPA  to 
select  more  permanent  remedies,  and  to  require  compliance  with  "legally  applicable 
or  relevant  and  appropriate"  standards  ("ARARs")  from  other  environmental  laws. 

The  SARA  amendments  and  reauthorization  received  solid  bipartisan  support. 
The  conference  report  was  approved  by  the  Republican-controlled  Senate  by  a  vote 
of  88-8  and  the  Democratic-controlled  House  by  a  vote  of  386-27. 

2.  1989  "Enforcement  First"  Policy 

In  1989,  after  reviewing  the  Superfund  program  and  coming  to  the  conclusion  that 
cleanups  still  were  not  moving  fast  enough,  the  Bush  administration  instituted  an 
"Enforcement  First"  policy.  Under  this  approach,  the  federal  government  insists 
that  sites  for  which  there  are  responsible  parties  be  cleaned  up  by  those  parties 
(under  a  settlement  agreement  or  a  unilateral  administrative  order  if  no  settlement 
is  reached),  rather  than  undertaking  a  federal  cleanup  and  later  suing  the  respon- 
sible parties  to  recover  the  costs.  This  approach  allowed  federal  dollars  to  be  focused 
more  quickly  and  efficiently  on  those  "orphan"  sites  where  there  are  no  viable  re- 
sponsible parties,  and  more  effectively  combined  public  and  private  resources  to  get 
more  cleanups  started. 

B.  THE  CURRENT  ENFORCEMENT  PROGRAM 

The  combination  of  the  SARA  amendments  (particularly  the  "pre-enforcement  re- 
view bar")  and  the  "Enforcement  First"  policy  led  to  a  dramatic  shift  in  the  perform- 
ance of  Superfund  cleanups,  from  two-thirds  of  the  cleanups  being  conducted  by  the 
federal  government  to  over  75%  of  the  cleanups  being  conducted  by  the  responsible 
parties.  The  pace  of  cleanups  also  has  picked  up  dramatically,  with  more  cleanups 
being  completed  in  the  last  three  years  than  in  all  the  previous  years  of  the 
Superfund  program  combined.  Remedies  are  now  underway  or  completed  at  more 
than  700  sites — more  than  half  of  the  sites  on  the  National  Priorities  List  (known 
as  the  "NPL"). 

At  the  same  time,  the  federal  government's  litigation  to  force  unwilling  defend- 
ants to  do  a  Superfund  cleanup  was  dramatically  reduced  after  the  1986  SARA 
amendments.  Section  106  cases  in  which  the  government  must  litigate  to  obtain  in- 
junctive relief  are  now  a  rarity.  Instead,  the  government  obtains  private  party  clean- 
ups in  virtually  all  cases  either  through  settlements  under  consent  decrees  before 
litigation  is  filed,  or  through  PRP  implementation  of  EPA  unilateral  administrative 
orders  under  Section  106  (known  as  "UAOs").  Most  of  the  active  federal  enforcement 
litigation  under  Superfund  is  for  recovery  of  EPA's  costs  incurred  for  site  investiga- 
tions, removal  actions  or  other  response  activities. 

The  federal  government's  ability  to  obtain  private  party  cleanups  without  exten- 
sive litigation  is  entirely  attributable  to  the  strength  of  the  liability  and  enforcement 
provisions  of  CERCLA.  These  provisions  enable  us  to  leverage  the  dollars  that  are 
invested  in  federal  enforcement,  obtaining  a  very  efficient  return  in  private  party 
cleanups  for  every  dollar  of  federal  funds  that  is  invested. 

C.  CONTRIBUTION  AND  INSURANCE  LITIGATION 

We  recognize  that  the  federal  government's  successful  enforcement  efforts  have 
spawned  private  contribution  litigation  among  responsible  parties,  as  well  as  con- 
tract litigation  between  responsible  parties  and  their  insurance  companies.  Most  of 
the  prolonged  litigation  ana  the  high  "transaction  costs"  involved  in  the  Superfund 
program  occur  in  these  actions. 

II.  The  CERCLA  Liability  Scheme 

CERCLA  is  fundamentally  a  "remedial"  and  "restitutionary"  statute.  That  is,  it 
addresses  the  problems  caused  by  hazardous  waste  sites,  by  compelling  the  respon- 
sible parties  to  clean  up  the  pollution  to  which  they  contributed.  It  does  not  penalize 
defendants'  past  disposal  with  fines  or  penalties.1  Nor  is  it  a  regulatory  statute,  pre- 
scribing regulations  for  the  future  handling  of  hazardous  waste  (that  role  is  played 
by  the  Resource  Conservation  and  Recovery  Act  or  "RCRA"). 

Under  CERCLA's  liability  provisions  (see  Section  107(a)),  four  basic  categories  of 
parties  are  made  liable  for  the  cleanup  of  Superfund  sites:  (1)  owners  and  operators 


'The  statute  does  contain  a  criminal  penalty  for  violation  of  CERCLA's  reporting  require- 
ments for  releases  of  hazardous  substances  (see  Section  103(b)),  and  civil  penalties  for  failure 
to  comply  with  reporting  requirements  or  administrative  orders  issued  under  the  statute  (see 
section  1091. 
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at  the  time  hazardous  substances  were  disposed  of  at  the  site,  (2)  current  owners 
and  operators,  (3)  persons  who  arranged  for  the  disposal  or  treatment  of  hazardous 
substances  (known  as  "generators"),  and  (4)  transporters  of  hazardous  substances 
for  disposal  or  treatment,  if  they  selected  the  site. 

The  courts  interpreting  CERCLA  have  consistently  held  that  liability  under 
CERCLA  is  "strict,  retroactive  and  joint  and  several."  While  the  first  two  rules  are 
based  primarily  on  statutory  construction  and  legislative  history,  the  joint  and  sev- 
eral liability  rule  is  a  common  law  rule  that  applies  in  situations  where  indivisible 
harm  is  caused  by  multiple  defendants,  as  is  the  case  at  many  Superfund  sites. 

A.  STRICT  LIABILITY 

"Strict"  liability  refers  to  the  fact  that  liability  under  CERCLA  occurs  if  someone 
falls  into  one  of  the  four  categories  of  responsible  parties  listed  in  Section  107,  re- 
flecting the  parties'  role  in  the  creation  of  the  Superfund  site.  Strict  liability  does 
not  require  proof  of  "fault,"  e.g. ,  that  a  particular  party  was  negligent,  acted  in  bad 
faith,  or  violated  a  statute  that  was  in  effect  at  the  time. 

Strict  liability  is  the  general  rule  of  liability  under  environmental  statutes,  as  well 
as  other  civil  statutes.  The  strict  liability  standard  of  CERCLA  was  expressly  pat- 
terned on  its  predecessor,  Section  311  of  the  Clean  Water  Act. 

The  strict  liability  standard  of  Superfund  and  other  civil  statutes  is  necessary  for 
effective  statutory  enforcement.  Litigating  "fault,"  as  in  tort  cases,  is  extremely 
time-consuming  and  resource-intensive.  It  would  be  particularly  difficult  in 
CERCLA  cases,  where  the  records  and  memories  of  witnesses  are  often  old  and 
sketchy.  If  litigation  over  "fault"  were  required  in  CERCLA  cases,  the  government's 
enforcement  program  would  quickly  become  bogged  down  in  litigation.  Settlements 
would  dry  up,  as  parties  would  find  it  to  their  advantage  once  again  to  litigate  with 
the  government  rather  than  settle.  Transaction  costs  for  litigation  would  increase, 
rather  than  decrease. 

In  short,  it  simply  would  not  be  possible  to  have  a  viable,  efficient  enforcement 
program,  leading  to  the  prompt  cleanup  of  the  many  sites  that  need  attention,  with- 
out the  strict  liability  standard. 

B.  RETROACTIVE  LIABILITY 

1.  Background 

"Retroactive"  liability  refers  to  the  rule  that  responsible  parties  are  liable  under 
CERCLA  regardless  of  whether  their  hazardous  substances  were  disposed  of  before 
the  enactment  of  the  statute  in  1980.  The  statute  is  necessarily  focused  on  the  past, 
because  the  acts  that  created  these  sites  occurred  primarily  before  the  statute  was 
enacted. 

Before  1980,  there  was  liability  for  contamination  caused  by  hazardous  waste  dis- 
posal under  the  common  law  of  public  nuisance  and  strict  liability  for  harm  caused 
by  ultrahazardous  activities,  as  well  as  under  two  federal  statutes— Section  7003  of 
the  Resource  Conservation  and  Recovery  Act  of  1976  ("RCRA")  and  Section  311  of 
the  Clean  Water  Act  (for  discharges  to  waters).  So,  CERCLA  did  not  create  "retro- 
active" liability  in  the  sense  of  creating  new  liability  where  none  previously  existed. 
However,  CERCLA  was  needed  to  provide  response  authority  and  funding  for  clean- 
ing up  hazardous  waste  sites,  and  to  make  the  rules  of  liability  consistent  and  clear 
on  a  national  basis. 

The  legislative  history  of  the  1980  enactment  of  Superfund  makes  it  plain  that 
Congress  intended  this  statute  to  impose  liability  on  parties  for  their  past  acts  of 
disposal.  The  problems  that  they  were  trying  to  solve — sites  such  as  Love  Canal  and 
Valley  of  the  Drums — were  by  definition  problems  that  had  been  created  by  past 
acts  of  disposal. 

The  courts  have  long  since  ruled  that  application  of  Superfund  liability  to  pre-en- 
actment  acts  of  disposal  was  clearly  intended  by  the  Congress.  They  have  also 
upheld  the  constitutionality  of  this  rule,  citing  Supreme  Court  case  law  that  retro- 
active adjustment  of  economic  burdens  is  a  rational  and  permissible  solution  when 
new  problems  arising  from  past  activities  are  discovered,  even  when  those  problems 
result  from  actions  that  were  lawful  at  the  time.  See,  for  example,  Usery  v.  Turner 
Elkhorn,  428  U.S.  1,  96  S.Ct.  2882  (1976). 

There  was  also  statutory  precedent  for  using  retroactive  statutory  liability  to  deal 
with  problems  created  by  past  practices.  Other  federal  statutes  that  have  imposed 
retroactive  liability  include: 

—The  Black  Lung  Benefits  Act  of  1972,  which  required  coal  mine  owners  to  pay 
benefits  to  coal  miners  who  developed  back  lung  disease,  although  the  owners 
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had  not  violated  any  laws  or  been  required  to  pay  such  benefits  at  the  time  they 
employed  the  miners, 

— Amendments  to  the  Employee  Retirement  Income  Security  Act  ("ERISA"),  which 
imposed  retroactive  liability  on  employers  in  order  to  protect  employees'  interest 
in  their  retirement  funds; 

— Federal  tax  provisions,  which  have  sometimes  been  made  retroactive,  despite  fi- 
nancial loss  to  taxpayers  who  relied  on  provisions  in  existence  at  the  time  they 
made  financial  decisions. 
Now,    15    years    after    CERCLA's    enactment,    there    is    a    renewed    attack    on 

CERCLA's  retroactive  liability  by  those  who  claim  that  it  is  "unfair." 

2.  Retroactive  Liability  is  Fair. 

I  believe  that  retroactive  liability  under  CERCLA  to  address  the  problems  created 
by  disposal  practices  in  the  past  is  fair,  for  several  reasons: 

First,  it  is  perfectly  fair  to  ask  the  parties  who  make  a  mess  to  clean  it  up.  In- 
deed, that  has  been  the  common  law  rule  for  many  years. 

Second,  the  companies  who  created  the  problems  caused  by  Superfund  sites  bene- 
fitted economically  from  the  manufacturing  and  other  activities  that  generated  these 
hazardous  wastes,  as  well  as  from  the  inexpensive  disposal  practices  that  prevailed 
prior  to  1980.  Those  who  have  not  yet  paid  their  costs  of  cleanup  continue  to  this 
day  to  benefit  economically  from  the  deferred  costs  of  cleaning  up  their  wastes.  This 
is,  essentially,  a  cost  of  doing  business  that  was  simply  ignored  before  CERCLA 
came  along.  It  should  not  be  passed  along  to  the  public  when  the  responsible  compa- 
nies can  afford  to  pay  it. 

Third,  at  least  some  of  the  companies  who  disposed  of  hazardous  wastes  were  well 
aware  of  the  dangers  the  wastes  posed  long  before  the  public  was.  The  lack  of  public 
disclosure  of  the  dangers  presented  by  these  wastes  contributed  to  the  creation  of 
the  problem  of  uncontrolled  hazardous  waste  sites,  during  the  period  before  the  dis- 
posal laws  caught  up  to  this  problem. 

3.  Consequences  of  Eliminating  Retroactive  Liability. 

In  addition  to  the  "fairness"  issue,  eliminating  retroactive  liability  under  CERCLA 
would  have  several  negative  policy  and  practical  repercussions. 

First,  retracting  an  environmental  liability  statute  after  15  years  sends  a  very  bad 
public  message  that  companies  who  "lie  in  the  weeds"  rather  than  complying  may 
be  rewarded  if  they  hold  out  for  change  long  enough. 

Second,  eliminating  retroactive  liability  under  CERCLA  now  would  be  fundamen- 
tally unfair  to  those  good  corporate  citizens  who  have  cooperated  with  CERCLA's 
mandate  and  voluntarily  cleaned  up  their  sites.  Perversely,  it  would  reward  the  re- 
calcitrant parties  who  have  not  yet  made  commitments  to  clean  up  their  wastes. 

Third,  if  this  fairness  problem  is  addressed,  as  some  have  suggested,  by  paying 
back  the  companies  that  already  have  paid  for  cleanups,  the  cost  to  the  public  would 
be  very  high.  Moreover,  these  "pay  back"  proposals  would  effectively  change 
CERCLA  from  a  "polluter  pays"  scheme  into  a  "pay  the  polluter"  program,  sending 
the  worst  possible  policy  message  to  the  public  and  the  regulated  community. 

Fourth,  eliminating  retroactive  liability  now  will  cause  a  new  explosion  of  litiga- 
tion, especially  if  "pay  back"  is  provided  for.  The  majority  of  Superfund  sites  involve 
pre- 1980  liability.2  Disputes  over  who  did  and  did  not  dispose  of  hazardous  sub- 
stances before  1980  will  cause  a  new  wave  of  litigation  and  transaction  costs,  for 
both  the  government  and  private  parties.  "Pay  back"  litigation  against  the  federal 
government  would  cause  a  massive  increase  in  the  government's  legal  costs,  divert- 
ing funds  that  should  be  used  for  cleanup  and  leading  to  no  productive  result. 

Fifth,  cleanups  are  likely  to  be  delayed.  The  incentives  for  settlements  and  vol- 
untary cleanup  will  disappear.  Parties  now  performing  cleanups  under  unilateral 
administrative  orders  are  likely  to  stop  cleaning  up  sites  for  which  they  are  no 
longer  liable.  Those  cleaning  up  under  judicial  consent  decrees  are  likely  to  seek  re- 
vision of  those  decrees. 

Finally,  eliminating  retroactive  liability  under  Superfund  could  have  a  negative 
impact  on  states'  ability  to  get  their  sites  cleaned  up.  Many  states  rely  on  CERCLA 
for  authority  to  compel  private  parties  to  pay  for  cleanup  of  the  sites  to  which  they 
contributed.  In  addition,  at  least  28  states  rely  on  "polluter  pays"  laws  that  include 
retroactive  liability.  Elimination  of  CERCLA  retroactive  liability  could  make  it  much 
more  difficult  for  these  states  to  obtain  private  party  funding  for  their  cleanups. 
With  their  limited  resources,  the  states  are  likely  to  find  it  difficult  to  replace  this 


2 1  understood  that  some  parties  had  proposed  using  a  1987  cutoff  date,  instead  of  1980.  This 
suggestion  has  nothing  to  do  with  the  fairness  of  retroactive  liability.  Quite  obviously,  liability 
between  1980  and  1987  is  not  "retroactive"  at  all. 
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lost  funding.  Moreover,  eliminating  CERCLA  retroactive  liability  would  destroy  a 
key  incentive  for  the  tens  of  thousands  of  voluntary  cleanups  at  non-NPL  sites  now 
conducted  by  responsible  parties,  in  cooperation  with  the  states. 

3.  Site-Specific  Examples 

Let  me  give  you  a  few  examples  of  the  kinds  of  sites  that  responsible  parties  could 
walk  away  from — and  be  paid  back  for — if  the  proposals  to  eliminate  retroactive  li- 
ability are  adopted. 

Hooker  Chemical  Co.,  the  company  that  created  one  of  the  most  infamous  hazard- 
ous waste  sites  of  all,  Love  Canal,  would  be  excused  from  responsibility  under 
CERCLA  if  retroactive  liability  is  eliminated.  Hooker  disposed  of  its  hazardous 
wastes  at  Love  Canal  from  the  1940's  until  the  1950's,  then  sold  the  disposal  prop- 
erty to  a  local  school  board  for  one  dollar.  Years  later,  the  hazardous  wastes  seeped 
into  the  basements  of  the  homes  that  had  been  built  around  the  site,  giving  rise 
to  great  concern  for  residents'  health  and  causing  an  evacuation  of  the  homes 
around  the  site.  The  public  outcry  over  this  site  was  one  of  the  primary  reasons  that 
Congress  enacted  CERCLA. 

In  a  subsequent  court  action,  the  court  found  that  Hooker  knew  about  the  health 
hazards  of  exposure  to  the  toxic  wastes  it  had  buried,  but  failed  to  fully  disclose 
those  hazards  to  the  school  board  or  the  community.  The  court  found  that  Hooker's 
conduct  was  "inexcusable." 

Yet,  Hooker  could  now  be  excused  from  responsibility  for  this  site  under  CERCLA, 
if  retroactive  liability  is  eliminated. 

The  Scientific  Chemical  Processing  Co.  site  is  located  in  a  densely  populated  area 
of  Newark,  New  Jersey.  The  SCP  operation  took  in  wastes  disposed  of  by  hundreds 
of  companies.  Because  of  the  hazardous  conditions,  the  State  of  New  Jersey  ordered 
operations  at  the  site  to  cease  in  1980,  and  the  company  abandoned  it,  leaving  about 
5,000  drums,  53  tanks  and  numerous  other  leaking  containers  of  waste  solvents, 
pesticides,  acids  and  caustic  solutions.  These  wastes  could  ignite  easily,  or  even 
spontaneously.  There  was  a  substantial  threat  of  a  major  explosion,  which  would 
have  released  a  toxic  cloud  over  three  major  highways  and  poisoned  local  residents, 
25,000  of  whom  live  within  one  mile  of  the  site.  Over  100  parties  who  had  disposed 
of  waste  at  the  site  agreed  to  perform  the  cleanup. 

Without  retroactive  liability,  this  site  would  have  been  entirely  a  government  re- 
sponsibility. Moreover,  the  "pay  back"  proposal  would  require  us  now  to  reimburse 
the  responsible  parties  who  created  the  problem  by  sending  their  hazardous  waste 
to  the  site.  That  would  be  hard  to  justify  as  a  wise  and  fair  use  of  public  dollars. 

The  City  of  Elmira,  New  York  lost  about  40%  of  its  drinking  water  supply  when 
its  groundwater  aquifer  became  contaminated  by  hazardous  substances  released  by 
two  industrial  facilities  located  near  the  City's  water  supply  wells.  The  companies 
had  disposed  of  drums  of  chemical  wastes  in  the  ground  at  these  sites  from  the 
1950's  until  about  1979.  Under  agreement  with  EPA,  the  responsible  companies  are 
now  working  with  EPA  to  remove  the  drums  and  contaminated  soils  to  prevent  fur- 
ther contamination  of  the  groundwater,  capture  the  contaminated  groundwater 
plume,  and  treat  contaminated  water  by  air  stripping  so  that  the  groundwater  can 
continue  to  serve  the  City's  drinking  water  needs. 

These  companies  have  acted  responsibly  to  address  a  public  health  hazard  that 
was  created  by  their  operations.  If  retroactive  liability  is  eliminated,  they  will  be 
able  to  pass  the  problem  that  they  created  on  to  the  public. 

When  you  look  at  these  and  other  site-specific  examples  of  what  it  will  really 
mean  to  eliminate  retroactive  liability,  it  becomes  apparent  that  "fairness"  requires 
keeping  retroactive  liability,  not  eliminating  it.  The  public  has  been  the  real  victim 
of  Superfund  sites,  and  having  those  who  created  the  pollution  clean  it  up  is  a  fair 
public  policy. 

C.  JOINT  AND  SEVERAL  LIABILITY 

The  rule  of  joint  and  several  liability  is  a  longstanding  common  law  rule  that  has 
been  applied  by  the  courts  in  CERCLA  cases  brought  by  the  government,  at  sites 
where  there  is  more  than  one  responsible  party  and  the  harm  is  indivisible.  Indivis- 
ible harm  often  results  at  CERCLA  sites  because  wastes  from  different  sources  are 
mixed  together  during  treatment  or  disposal,  resulting  in  an  indivisible  "toxic  soup." 

The  common  law  joint  and  several  liability  rule,  as  set  forth  in  the  Restatement 
of  Torts,  was  developed  to  protect  innocent  victims  from  the  possibility  that  they 
will  recover  nothing,  in  cases  where  harm  is  indivisible,  if  they  cannot  prove  the 
share  of  the  harm  caused  by  each  defendant.  For  example,  in  the  classic  case  of 
Summers  v.  Tice,  33  Cal.  2d  80  (Sup.  Ct.  Cal.  1948),  two  hunters  in  a  hunting  party 
shot  at  a  third  hunter,  and  he  was  hit  twice.  When  the  victim  brought  a  claim  for 
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his  injuries,  he  could  not  prove  whether  one  or  both  of  the  other  hunters  had  actu- 
ally injured  him,  or  which  defendant  had  caused  which  injury.  The  court  ruled  that 
it  would  be  unfair  to  place  this  burden  of  proof  on  the  victim,  because  he  would  then 
recover  nothing,  even  though  both  of  the  defendants  had  acted  wrongfully  and  it 
was  certain  that  one  or  both  had  injured  him.  Instead,  the  court  ruled,  the  plaintiff 
should  be  allowed  to  recover  from  either  or  both  defendants,  and  the  defendants 
could  then  apportion  the  damages  between  them. 

In  CERCLA  actions  the  government,  on  behalf  of  the  public,  is  the  "innocent  vic- 
tim." In  cases  where  the  harm  is  indivisible,  the  joint  and  several  liability  rule  al- 
lows the  government  to  recover  in  full  from  any  one  or  more  of  the  defendants.  How- 
ever, any  defendant  who  pays  more  than  its  fair  share  of  the  liability  to  the  govern- 
ment can  seek  "contribution"  from  the  other  defendants.  See  Section  113(f)(1)  of 
CERCLA,  which  authorizes  the  courts  to  allocate  CERCLA  costs  among  responsible 
parties  in  contribution  actions,  based  on  equitable  factors. 

To  encourage  responsible  parties  to  enter  into  settlements  with  the  government, 
Section  113(f)  of  CERCLA  bars  contribution  actions  against  parties  who  settle  their 
liability  with  the  government  (known  as  "contribution  protection").  This  effectively 
gives  the  government  the  power  to  determine  when  a  responsible  party  has  paid 
enough,  and  to  protect  it  from  contribution  actions  and  their  attendant  transaction 
costs. 

The  joint  and  several  liability  rule,  combined  with  contribution  protection  for 
those  who  settle  with  the  government,  serves  as  a  powerful  inducement  to  CERCLA 
responsible  parties  to  enter  into  settlements  with  the  government.  Any  party  that 
declines  to  join  a  settlement  runs  the  risk  that  he  will  be  held  liable  for  an  amount 
that  may  exceed  his  "fair  share." 

In  practice,  the  federal  government  usually  pursues  most  of  the  significant  con- 
tributors of  hazardous  waste  at  a  site.  Parties  who  reach  settlements  with  the  gov- 
ernment usually  agree  among  themselves  on  an  allocation  of  liability.  If  they  feel 
that  some  responsible  parties  have  not  been  pursued  by  the  government,  they  may 
seek  to  bring  them  into  the  settlement  with  the  government,  or  pursue  contribution 
litigation  against  them. 

Unfortunately,  the  right  of  contribution  has  sometimes  been  abused,  when  major 
PRPs  pursue  small  contributors  or  non-viable  parties,  or  parties  against  whom  there 
is  not  good  liability  evidence.  Ordinarily,  the  government  does  not  pursue  such  par- 
ties as  a  matter  of  enforcement  discretion,  as  they  would  add  little  to  any  cleanup. 
The  government  may,  however,  offer  a  de  minimis  or  an  "ability  to  pay"  settlement 
to  such  a  party,  which  protects  them  from  further  litigation  by  giving  them  con- 
tribution protection. 

If  the  joint  and  several  liability  rule  were  eliminated,  the  government  would  be 
forced  to  sue  all  responsible  parties  at  every  site,  and  prove  the  amount  of  each  par- 
ty's responsibility  for  the  site,  in  order  to  compel  a  private  party  cleanup  or  obtain 
full  recovery  of  the  government's  costs.  At  many  sites,  this  would  be  an  impossible 
burden  because  of  the  lack  of  evidence  and  the  "indivisible  harm,"  and  the  govern- 
ment might  obtain  no  relief. 

Moreover,  elimination  of  joint  and  several  liability  would  eliminate  responsible 
parties'  incentive  to  settle  and  clean  up  sites  voluntarily.  If  each  responsible  party 
were  liable  only  for  a  share  of  the  cost  of  cleanup,  it  would  be  difficult,  if  not  impos- 
sible, for  the  government  to  convince  anyone  to  enter  into  a  settlement  obliging 
them  to  clean  up  the  whole  site.  It  would  be  equally  difficult  to  issue  an  enforceable 
administrative  order  to  compel  cleanup,  as  work  cannot  usually  be  neatly  divided 
into  the  appropriate  shares. 

In  addition,  the  elimination  of  the  joint  and  several  liability  rule  would  cause  a 
steep  rise  in  transaction  costs.  The  program  would  turn  from  a  settlement  program 
back  into  a  litigation  program,  and  the  litigation  would  become  far  more  difficult 
and  time-consuming  than  it  is  under  a  joint  and  several  liability  scheme.  To  deal 
with  the  number  of  sites  in  the  Superfund  system,  this  type  of  litigation  would  re- 
quire significant  additional  federal  resources. 

Therefore,  if  an  effective  enforcement  program  is  to  be  maintained,  particularly 
if  it  is  to  continue  to  be  primarily  a  settlement  and  voluntary  cleanup  program,  the 
joint  and  several  liability  rule  must  be  retained  as  the  legal  premise  of  CERCLA 
liability. 

However,  to  respond  to  concerns  that  this  rule  is  capable  of  leading  to  unfairness, 
the  consensus  bill  that  was  developed  in  both  houses  of  Congress  last  year  provided 
a  mandatory,  non-litigation  allocation  of  liability  by  a  third-party  neutral,  which 
would  allow  responsible  parties  to  have  their  liability  allocated  early  and  without 
litigation  with  either  the  government  or  each  other.  This  allocation  could  then  be 
used  as  a  basis  for  settlement  with  the  government  by  responsible  parties  who  are 
willing  to  clean  up  their  Superfund  sites.  In  addition,  Superfund  funding  was  pro- 
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posed  to  pay  the  "orphan  share"  (of  companies  who  are  defunct  or  unable  to  pay 
their  share),  which  now  is  paid  by  the  viable  responsible  parties  as  a  result  of  the 
joint  and  several  liability  rule. 

The  allocation  proposal  expressly  maintained  the  joint  and  several  liability  rule 
as  the  backdrop  of  liability,  to  be  applied  to  those  who  refuse  to  cooperate  and  clean 
up  their  sites.  This  rule  is  essential  to  maintain  both  the  effectiveness  of  the  en- 
forcement program  and  the  necessary  incentives  for  settlement  and  voluntary  clean- 
up. 

III.  The  Problems  and  the  Solutions 

Although  the  Superfund  liability  scheme  is  working  well  to  achieve  its  basic  goal 
of  getting  sites  cleaned  up,  liability  and  potential  liability  under  this  statute  has 
given  rise  to  some  fears  and  complaints  from  various  categories  of  potentially  re- 
sponsible parties.  The  Administration  takes  those  fears  and  complaints  seriously, 
and  has  been  making  substantial  efforts  to  improve  the  implementation  of  the  stat- 
ute to  provide  relief  to  a  wide  array  of  parties.  Although  a  lot  can  be  accomplished 
with  administrative  improvements,  revising  the  statute  itself  could  provide  even 
more  effective  solutions  to  some  of  these  problems. 

Last  year,  there  was  broad  consensus  among  a  wide  variety  of  parties  affected  by 
Superfund  on  the  solutions  to  the  problems  of  Superfund.  Committees  of  both 
houses  of  Congress  passed  similar  versions  of  the  Superfund  reform  bill,  with  bipar- 
tisan votes.  I  urge  you  to  look  at  these  bills  again,  as  you  search  in  this  new  Con- 
gress for  solutions  to  the  problems  of  Superfund. 

Targeted  solutions,  like  those  agreed  upon  last  year,  are  available  for  each  of  the 
specific  problems  that  has  been  raised.  It  is  simply  not  necessary  to  engage  in 
wholesale  repeal  of  the  liability  scheme  in  order  to  solve  these  problems. 

Remedy.  The  government  recognizes  that  perhaps  the  most  important  reform  that 
is  needed  in  the  Superfund  statute  is  reform  of  the  remedy  selection  provisions,  to 
make  Superfund  remedies  more  flexible  and  cost-effective.  The  cost  savings  from  the 
remedy  reforms  proposed  last  year  should  significantly  reduce  the  level  of  PRPs' 
concerns  about  their  liability.  However,  we  must  be  clear  that  the  savings  are  not 
sufficient  to  pay  for  the  elimination  of  the  liability  scheme,  when  more  than  75% 
of  the  work  is  funded  by  the  responsible  parties. 

Transaction  Costs.  One  of  the  greatest  concerns  about  the  Superfund  liability 
scheme  is  the  relatively  high  amount  of  legal  or  "transaction"  costs  that  are  associ- 
ated with  resolving  Superfund  liability.  The  high  transaction  costs  occur  primarily 
in  contribution  litigation  and  in  litigation  by  PRPs  against  their  insurers.  The  gov- 
ernment's transaction  costs,  compared  to  the  amounts  at  issue  in  the  government's 
litigation  and  settlements,  are  relatively  minor. 

The  use  of  a  third-party  neutral  to  allocate  costs  among  PRPs  could  reduce  trans- 
action costs  significantly,  by  eliminating  the  need  for  expensive  and  time-consuming 
contribution  litigation  to  allocate  costs.  The  bill  for  reform  of  Superfund  in  the  103rd 
Congress  (H.R.  3800,  and  substitute  H.R.  4916)  proposed  such  an  allocation  system, 
which  was  developed  through  the  leadership  of  Representatives  Boucher  and  Upton. 
This  proposal  was  supported  by  a  broad-based  coalition  of  industry,  small  business, 
environmental,  and  citizen  groups,  as  well  as  by  the  Administration.  This  year,  Rep- 
resentatives Boucher  and  Upton  have  proposed  a  bill  (H.R.  1616)  to  establish  a 
Superfund  allocation  system  based  on  the  provisions  of  H.R.  4916.  The  Administra- 
tion continues  to  support  the  allocation  system  as  a  key  part  of  comprehensive  re- 
form of  the  Superfund  law. 

Limits  on  contribution  actions  are  key  to  reducing  transaction  costs.  The  statute 
already  provides  contribution  protection  to  those  who  settle  with  the  government, 
but  this  bar  could  be  strengthened  by  requiring  any  party  who  sues  a  settlor  to  pay 
the  settlor's  attorney  fees.  The  same  fee  shifting  provision  could  be  used  to  protect 
those  who  are  not  liable  from  frivolous  suits. 

Transaction  costs  from  insurance  litigation  are  more  difficult  to  eliminate  with 
statutory  changes  to  CERCLA,  as  this  litigation  is  contract-based  and  subject  to  the 
varying  laws  of  many  different  states.  Moreover,  in  many  cases  the  insurance  obli- 
gation may  be  triggered  by  liability  that  is  not  solely  CERCLA  liability.  Therefore, 
even  eliminating  CERCLA  liability  may  not  eliminate  these  transaction  costs.  How- 
ever, one  idea  that  insurers  have  previously  found  to  have  good  potential  for  saving 
transaction  costs  is  the  creation  of  a  pooled  fund  for  payment  of  claims  (see  Title 
VIII  of  S.  1834  in  the  103rd  Congress). 

Burdens  on  De  Minimis  Parties.  Actual  or  potential  Superfund  liability  can  impose 
disproportionate  burdens  on  "de  minimis"  parties,  who  contribute  minor  amounts  of 
hazardous  substances  to  a  site,  by  forcing  them  to  incur  transaction  costs  that  are 
disproportionate  to  the  total  amount  of  their  liability 
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The  current  law  has  special  provisions  for  prompt  settlements  with  de  minimis 
parties  (see  Section  122(g)  of  CERCLA).  Recognizing  that  there  were  too  few  of 
these  early  settlements  in  past  years,  this  Administration  has  made  a  special  effort 
to  get  as  many  de  minimis  parties  out  of  the  Superfund  system  as  possible.  Last 
year,  the  government  achieved  a  record  number  of*  de  minimis  settlements,  getting 
more  than  4000  parties  out  of  the  Superfund  system. 

Statutory  reform  could  protect  small  contributors  of  hazardous  substances  even 
more  effectively.  Effective  reforms  agreed  upon  last  year  included  ( 1 )  statutory  ex- 
emptions from  liability  for  parties  who  sent  only  tiny  amounts  of  hazardous  waste 
to  a  site  (often  referred  to  as  "de  micromis"  contributors),  and  (2)  encouraging  more 
early  de  minimis  settlements  by  easing  the  statutory  standards  for  determining  eli- 
gibility and  establishing  time  limits  for  the  government  to  make  de  minimis  settle- 
ment offers.  If  an  allocation  process  is  adopted,  de  minimis  settlements  should  occur 
before  the  process  starts. 

Parties  with  Inability  to  Pay.  Potential  Superfund  liability  can  impose  a  special 
burden  on  parties  with  "ability  to  pay"  problems,  who  may  incur  significant  legal 
fees  defending  against  CERCLA  claims  that  they  cannot  afford.  The  government 
typically  enters  into  "ability  to  pay"  settlements  that  allow  small  parties,  and  some- 
times large  parties,  that  cannot  afford  to  pay  the  full  amount  of  their  liability  for 
a  site  to  pay  the  government  what  they  can  afford  and  thereby  obtain  protection 
from  contribution  actions. 

If  parties  with  an  inability  to  pay  sent  very  small  amounts  of  hazardous  sub- 
stances to  a  site,  they  should  be  exempted  from  liability  (e.g. ,  through  the  "de 
micromis"  exemption  described  above)  or  be  eligible  for  an  expedited  de  minimis  set- 
tlement. For  parties  who  are  above  those  thresholds,  the  solution  is  early,  expedited 
ability-to-pay  settlements,  similar  to  de  minimis  settlements. 

Municipalities.  Municipalities  and  other  local  governments  also  can  find  the  finan- 
cial burden  of  Superfund  liability  difficult  to  carry,  whether  they  incur  liability  as 
the  "owners  or  operators"  of  municipal  landfills  at  which  hazardous  waste  was  dis- 
posed of,  or  as  'generators"  or  "transporters"  of  trash  ("municipal  solid  waste"  or 
MSW")  sent  to  a  private  landfill  where  it  became  mixed  with  hazardous  wastes. 
The  government  does  not  pursue  municipalities  who  sent  only  MSW  to  a  landfill, 
but  PRPs  sometimes  do.  PRPs  often  complain  that  the  large  volume  of  the  trash 
drives  up  the  cost  of  the  remedies  at  these  "co-disposal"  sites. 

The  solution  to  liability  for  municipalities  facing  "owner/operator"  liability  is  expe- 
dited "ability  to  pay"  settlements  with  the  government  that  are  based  on  the  par- 
ticular financial  considerations  and  constraints  faced  by  municipalities. 

A  cap  on  liability  is  the  best  solution  for  municipalities  who  face  "generator"  or 
"transporter"  liability  at  a  site.  A  coalition  of  municipalities  concerned  with 
Superfund  liability  (American  Communities  for  Cleanup  Equity)  agreed  last  year 
that  a  10%  cap  would  be  a  reasonable  solution  to  their  concerns. 

Orphan  Share  Funding.  PRPs  often  complain  that  joint  and  several  liability  is  un- 
fair to  them  because  it  can  require  them  to  pay  more  than  their  "fair  share"  of  the 
liability  for  a  Superfund  site.  As  explained  above,  it  is  absolutely  necessary  to  main- 
tain the  joint  and  several  liability  rule  as  the  premise  for  liability  to  the  government 
in  order  to  maintain  an  effective  enforcement  and  settlement  program.  Moreover, 
PRPs  who  pay  amounts  in  excess  of  their  fair  share  to  the  government  can  always 
seek  contribution  from  other  PRPs  who  have  not  paid  their  fair  share. 

However,  it  is  true  that  the  joint  and  several  liability  rule  requires  the  PRPs  to 
pay  any  "orphan  share"  of  responsible  parties  that  are  defunct.  While  this  is  not 
necessarily  'unfair"  (the  costs  can  be  distributed  proportionally  among  all  PRPs),  it 
is  perceived  as  unfair  by  many  PRPs,  as  they  resent  paying  costs  that  were  owed 
by  someone  else. 

Under  last  year's  consensus,  funds  from  the  Superfund  would  have  been  used  to 
pay  the  "orphan  share,"  within  certain  funding  limits. 

Lender  Liability.  The  current  Superfund  law  specifies  that  lenders  who  hold  indi- 
cia of  title  to  a  Superfund  site  primarily  to  protect  their  security  interest  are  not 
liable  (as  owners)  unless  they  participate  in  the  management  of  the  facility.  See  Sec- 
tion 101(20 HA)  of  CERCLA.  While  this  exemption  has  in  fact  protected  most  lenders 
from  Superfund  liability,  the  lending  community  became  greatly  concerned  about 
potential  Superfund  liability  when  one  court  suggested  that  a  "capacity  to  control" 
the  operations  at  a  facility  might  be  sufficient  to  void  the  statutory  protection. 

EPA  issued  a  "Lender  Liability  Rule"  to  calm  lenders'  fears  and  provide  them 
guidance  about  what  actions  would  and  would  not  constitute  "participation  in  man- 
agement," causing  them  to  lose  their  statutory  protection.  That  rule  was  welcomed 
by  the  banking  community  as  a  good  solution  to  their  problem.  However,  the  rule 
was  struck  down  by  the  D.C.  Court  of  Appeals  on  the  grounds  that  EPA  lacked  stat- 
utory authority  to  issue  the  rule. 
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There  is  an  easy  solution  to  the  "lender  liability"  fears,  to  the  extent  that  any  re- 
main: simply  give  EPA  statutory  authority  to  validate  the  "Lender  Liability  Rule." 

Prospective  Purchasers.  We  recognize  that  fears  of  Superfund  liability  have  had 
the  effect  of  preventing  the  sale  and  redevelopment  of  Superfund  properties,  taking 
some  of  these  properties  out  of  productive  economic  use.  Both  prospective  pur- 
chasers and  lenders  have  been  reluctant  to  invest  in  these  properties,  for  fear  of  be- 
coming liable  as  "owners"  of  a  Superfund  site.  As  EPA  Administrator  Carol  Browner 
has  testified  previously  before  this  subcommittee,  this  Administration  has  made  a 
concerted  effort  to  address  this  problem  and  promote  "brownfields"  redevelopment, 
by  undertaking  a  pilot  program  to  provide  assurances  that  the  government  will  not 
take  action  at  particular  sites  against  "prospective  purchasers." 

A  statutory  exemption  for  bona  fide  prospective  purchasers,  in  addition  to  the 
statutory  protection  of  lenders  described  above,  would  take  care  of  this  "brownfields" 
problem.  However,  in  order  to  prevent  speculators  from  receiving  a  windfall  when 
the  government  cleans  up  a  property  at  its  expense  and  thereby  makes  the  property 
more  valuable,  the  prospective  purchaser  exemption  should  be  accompanied  by  a 
"windfall  lien"  provision  that  would  use  profits  resulting  from  the  cleanup  to  pay 
back  the  costs  of  cleanup. 

Conclusion 

The  Superfund  enforcement  program  is  now  working  very  well  to  get  the  respon- 
sible parties  to  clean  up  hazardous  waste  sites.  The  strict,  retroactive,  and  joint  and 
several  liability  scheme  is  fundamental  to  maintaining  this  effectiveness.  We  recog- 
nize that  there  are  problems,  but  those  problems  all  have  targeted  solutions.  It  is 
not  necessary  or  wise  to  repeal  the  liability  scheme  in  order  to  find  solutions. 

We  strongly  support  the  reauthorization  of  the  Superfund  statute  and  the  reten- 
tion of  the  current  liability  scheme,  with  reforms  that  are  targeted  to  the  specific 
problems  that  have  arisen. 

Mr.  Oxley.  Thank  you  very  much,  Ms.  SchifTer. 

The  next  witness  is  the  Honorable  Steve  Herman  from  the  EPA. 

STATEMENT  OF  STEVEN  A.  HERMAN 

Mr.  Herman.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  I  welcome  this  opportunity  to  speak  with  you  this 
morning  about  the  Superfund  liability  scheme.  My  testimony  today 
will  focus  on  the  accomplishment  of  the  Superfund  enforcement 
program,  suggested  improvements  to  the  enforcement  program,  and 
the  problems  with  some  recent  proposals  to  change  the  current  li- 
ability regime. 

I  ask  that  my  complete  written  statement  be  included  in  the 
hearing  record  along  with  a  copy  of  a  July  11,  1995,  letter  from  Ad- 
ministrator Browner  to  Senator  Smith. 

Mr.  Oxley.  Without  objection. 

Mr.  Herman.  Thank  you,  Mr.  Chairman. 

I  want  to  make  clear  from  the  beginning  that  the  Clinton  admin- 
istration supports  common  sense,  cost-effective  Superfund  reform 
this  year.  I  am  afraid  that  we  will  not  be  able  to  reform  Superfund 
this  year  until  we  dismiss  once  and  for  all  the  notion  that  we  can 
repeal  the  Superfund  liability  system  and  at  the  same  time  con- 
tinue the  current  pace  of  cleanup. 

Just  last  week  our  House  Appropriations  subcommittee  ear- 
marked the  Superfund  fiscal  year  1996  appropriation  level  at  $1 
billion,  a  cut  of  almost  $500  million.  There  is  simply  not  enough 
money  in  the  Superfund  trust  account  to  turn  Superfund  into  a 
government  public  works  program. 

The  Superfund  liability  scheme  provides  powerful  incentives  for 
proper  waste  management  practices.  Today  people  who  generate, 
transport  or  dispose  of  hazardous  substances  are  careful  about  se- 
lecting facilities  for  disposal.  Today's  responsible  conduct  stands  in 
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stark  contrast  to  this  Nation's  practices  just  a  few  years  ago  and 
is  a  good  example  of  just  how  far  Superfund  has  moved  this  Nation 
forward  in  its  waste  management  practices. 

Responsible  parties  are  performing  3  out  of  4  Superfund  clean- 
ups, and  this  work  is  accomplished  at  a  lower  cost  than  would  be 
possible  under  a  public  works  approach. 

Moreover,  EPA  and  the  Department  of  Justice  have  greatly  im- 
proved the  fairness  of  the  program.  For  example,  together  we  have 
settled  with  more  than  9,400  de  minimis  parties,  over  4,000  de 
minimis  parties  last  year  alone. 

EPA  supports  statutory  reforms  that  would  significantly  improve 
the  fairness  and  efficiency  of  the  Superfund  enforcement  program. 

To  name  just  a  few,  EPA  supports  a  nonbinding  administrative 
allocations  process  in  which  a  neutral  allocator  prepares  a  report 
assigning  shares  of  responsibility  to  liable  parties. 

The  Agency  supports  orphan  share  funding  provided  a  separate 
and  sufficient  source  of  funds  is  available. 

EPA  supports  exemptions  for  very  small  quantity  contributors 
and  early  and  expedited  settlements  for  de  minimis  parties,  parties 
with  a  limited  ability  to  pay,  and  municipalities. 

EPA  supports  exemptions  for  residential  homeowners,  small 
businesses  and  small  nonprofit  organizations  that  generated  only 
municipal  solid  waste. 

EPA  supports  an  exemption  for  prospective  purchasers  of  sites 
who  meet  certain  conditions. 

We  support  a  cap  on  the  liability  of  all  municipal  generators  and 
transporters  of  municipal  solid  waste  at  10  percent  of  the  response 
course. 

And  we  support  an  exemption  for  lending  institutions  and  trust- 
ees. 

We  think  that  these  reforms,  some  of  which  we  have  been  able 
to  initiate  administratively,  enhance  the  fairness,  will  speed  the 
cleanups,  and  will  be  done  as  cheaply  and  as  efficiently  as  possible. 

On  the  overall  subject  of  retroactive  liability,  let  me  just  add  two 
points  to  Ms.  Schiffer's  comments. 

First,  abolishing  retroactive  liability  would  have  an  enormous 
negative  impact  on  the  States.  At  least  30  States  have  adopted  li- 
ability schemes  similar  to  CERCLA  or  use  CERCLA  itself  in  their 
enforcement  programs.  Any  changes  to  the  Federal  liability  scheme 
would  dramatically  affect  the  funding  available  to  clean  up  the 
roughly  30,000  non-NPL  sites  across  the  country.  By  eliminating 
an  incentive  for  responsible  parties  to  address  State  sites,  the  re- 
peal of  retroactive  liability  would  undermine  State  voluntary  clean- 
up programs. 

Without  retroactive  liability,  State  costs  would  increase  dramati- 
cally because  the  State  cost  share  in  operation  and  maintenance 
costs  would  be  substantially  greater  than  they  are  now  in  PRP  lead 
sites. 

A  1987  liability  cutoff  date  is  designed  solely,  in  our  view,  to  ben- 
efit insurers,  and  a  1981  cutoff  date  would  benefit  polluters  and 
shift  cleanup  costs  to  the  taxpayers.  Eliminating  liability  for  dis- 
posals that  occurred  prior  to  1987  has  no  valid  basis  in  the  law  or 
history  of  hazardous  waste  management.  The  only  significance  of 
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1987  is  that  it  marks  the  year  that  most  insurance  companies 
began  writing  pollution  exclusions  into  their  policies. 

A  1981  cutoff  date  tied  to  CERCLA  enactment  would  still  benefit 
those  parties  who  caused  hazardous  waste  problems  while  increas- 
ing the  burden  on  taxpayers.  With  a  1981  cutoff  date,  the  Congres- 
sional Budget  Office  has  estimated  that  at  least  an  additional  $1.1 
billion  would  need  to  be  generated  and  appropriated  to  maintain 
the  current  pace  of  cleanups,  and  that  is  under  what  our  current 
appropriation  was.  The  Chemical  Manufacturers  Association  also 
recently  released  comparable  cost  estimates. 

Let  me  demonstrate  in  concrete  terms  the  consequences  at  an  in- 
dividual site  of  abolishing  retroactive  liability. 

The  LCP  Chemicals  site  in  Brunswick,  Georgia,  encompasses  550 
acres  of  sensitive  marshlands  near  the  Atlantic  Ocean.  Since  1918, 
the  site  has  housed  an  oil  refinery,  an  electric  power  generation  fa- 
cility, and  a  chemical  manufacturing  facility.  The  site  is  heavily 
contaminated  with  a  commingled  combination  of  mercury,  PCB's, 
lead,  and  barium,  all  of  which  migrate  into  the  marsh  and  its  river 
system  with  regular  tidal  fluctuations  and  rainfall.  As  a  result,  all 
commercial  fishing  has  been  banned  since  1991  for  a  distance  of  7 
miles  along  a  waterway  that  is  part  of  the  third  largest  fishery  on 
the  East  Coast. 

If  I  might  just  take  a  moment  to  show  you  the  bottom  photo- 
graph first,  Mr.  Chairman.  This  photo  best  illustrates  what  a  myth 
the  common  disposal  practices  of  the  day  means.  The  companies 
that  operated  the  property,  now  known  as  LCP,  used  to  take  their 
waste  and  dump  it  in  this  outfall  pond  you  see  here.  The  pond  was 
one  of  the  most  contaminated  areas  on  the  site,  and  I'm  glad  to  re- 
port it  has  been  removed.  But  the  practice  of  the  companies  here 
was  to  dump  their  waste  in  the  pond. 

In  the  background  you  can  see  the  marsh.  The  tide  would  come 
in,  overflow  the  pond  and  wash  all  of  the  contaminants  into  the 
marsh,  the  river,  and  out  into  the  bay.  This  was  the  accepted  prac- 
tice of  the  time  until  the  Clean  Water  Act  came  along. 

To  get  a  sense  of  only  the  mercury  contamination  at  the  site,  con- 
sider that  just  two  tablespoons  of  mercury  can  render  the  equiva- 
lent of  3,000  swimming  pools — an  average  backyard  25,000  gallon 
swimming  pool — two  tablespoons  can  render  such  swimming  pools 
acutely  toxic  to  fish.  At  the  LCP  site  in  Georgia  EPA  reclaims  ap- 
proximately 70  gallons  of  mercury  each  week.  This  type  of  contami- 
nation must  be  addressed  by  those  who  caused  it. 

Let  me  take  a  minute  here  to  call  your  attention  to  the  top  pho- 
tograph. These  are  a  couple  of  shots  of  the  interior  of  the  building. 
This  was  the  condition  of  the  facility  when  we  were  brought  in.  The 
silver  shining  areas  are  where  mercury  was  leaking  from  the  facil- 
ity. This  is  where  some  of  the  320-plus  tons  of  mercury  escaped. 
What  amazes  me  about  these  first  3  pictures  is  that  when  you  see 
them  you  think  this  place  has  been  abandoned  for  years  and  years 
and  years.  However,  it  was  in  full-scale  operation  less  than  10 
months  prior  to  these  photos  being  taken. 

The  current  owner  of  the  site  is  bankrupt.  So  EPA  issued  a  uni- 
lateral order  to  compel  3  former  owner-operators  to  undertake  the 
cleanup.  Other  PRP's  with  whom  EPA  was  unable  to  reach  settle- 
ment have  recently  been  added  to  the  order.  Without  retroactive  li- 
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ability,  the  PRP's  responsible  for  the  contamination  at  this  site 
would  be  able  to  walk  away,  and  the  taxpayers  would  be  left  to  fi- 
nance the  $25  million  to  $40  million  time  critical  removal  and  any 
further  remedial  action  that  may  be  required. 

The  LCP  Chemicals  site  illustrates  why  proposals  to  eliminate 
retroactive  liability  like  those  suggested  by  Superfund  Reform  95, 
Senator  Smith  and  yourself  this  morning  simply  will  not  work. 
Current  levels  of  Federal  funding  cannot  support  a  government 
public  works  program  to  do  this  work. 

And  sites  like  LCP  are  not  the  only  reason  why  these  proposals 
should  be  difficult  for  you  to  support.  If  you  support  repeal  of  retro- 
active liability,  you  are  supporting  a  significant  slowdown  in  site 
cleanups,  a  sizable  increase  in  the  program's  cost  to  the  taxpayer, 
and  an  exemption  for  those  who  created  the  problem,  including 
some  who  were  illegal  dumpers. 

Perhaps  most  importantly,  liability  repeal  means  you  must  sup- 
port changing  the  polluter  pays  program  into  a  taxpayer  pays  pro- 
gram, because  these  proposals  shift  the  major  portion  of  cleanup 
costs  from  polluters  to  taxpayers.  Some  proposals  have  even  pro- 
vided that  polluters  who  have  paid  in  the  past  be  reimbursed.  So 
we'd  be  in  the  position  from  polluter  pays  to  polluter  gets  paid. 

Moreover,  by  shifting  more  than  70  percent  of  the  cleanups  to 
the  government,  the  13  to  20  percent  cost  savings  currently  real- 
ized at  these  sites  due  to  the  efficiency  of  PRP  lead  cleanups  will 
be  lost. 

Are  these  liability  repeal  proposals  the  right  use  of  taxpayer  dol- 
lars? Are  they  the  right  way  to  encourage  responsible  stewardship? 
We  think  not,  Mr.  Chairman.  EPA  supports  responsible,  common 
sense  reform,  not  repeal,  and  we  stand  ready  to  work  with  the 
chairman,  with  the  committee  to  pass  a  responsible  Superfund  re- 
form bill  this  year. 

I  will  be  glad  to  answer  any  questions  that  you  may  have.  Thank 
you,  Mr.  Chairman. 

[The  prepared  statement  and  attachments  of  Steven  A.  Herman 
follow:! 

Prepared  Statement  of  Steven  A.  Herman,  Assistant  Administrator,  Office 
of  Enforcement  and  Compliance  Assurance,  Environmental  Protection 
Agency 

Good  morning,  Mr.  Chairman.  Thank  you  for  the  opportunity  to  speak  with  you 
today  about  the  Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act,  commonly  known  as  CERCLA  or  Superfund.  I  am  pleased  to  appear  be- 
fore you  today  along  with  Lois  J.  Schiffer,  Esq.,  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources  Division,  U.S.  Department  of  Justice.  Our  joint 
appearance  today  shows  the  strong  partnership  that  EPA  and  the  Department  of 
Justice  have  developed  to  enforce  CERCLA.  Our  partnership  has  produced  dramatic 
progress  in  cleaning  up  sites.  However,  we  are  aware  of  the  criticisms  of  the 
CERCLA  liability  scheme  and  we  are  committed  to  working  with  this  Committee 
to  address  these  concerns.  My  statement  today  will  focus  on  the  accomplishments 
of  the  CERCLA  enforcement  program,  the  criticisms  of  the  program,  and  possible 
improvements  to  the  enforcement  program. 

The  Superfund  liability  scheme  has  generated  an  intense  public  policy  debate,  and 
today's  hearings  devoted  specifically  to  this  topic  reflect  the  interest  of  all  parties 
in  the  Superfund  liability  scheme.  EPA's  Administrator  testified  before  you  on 
March  16,  1995.  She  explained  this  Administration's  position  on  Superfund  liability, 
and  I  intend  to  amplify  on  her  testimony. 

Today's  testimony  by  Lois  Schiffer  of  the  Department  of  Justice  explains  liability 
under  section  107  of  CERCLA,  so  I  will  not  repeat  her  thorough  discussion  of  this 
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topic.  I  will  add  one  point,  however,  to  supplement  her  points  about  CERCLA  liabil- 
ity. In  addition  to  the  Federal  liability  scheme,  39  states  have  adopted  strict  liabil- 
ity, 34  states  have  adopted  joint  and  several  liability,  and  at  least  30  states  have 
retroactive  liability  in  tneir  waste  cleanup  programs.  The  state  liability  schemes  ac- 
complish two  to  three  times  as  many  cleanups  as  the  Federal  program,  and  any 
changes  to  CERCLA  will  undoubtedly  impact  state  law  and  cleanup  programs.  I  will 
discuss  state  liability  schemes  in  more  detail  later  in  this  statement. 

PROGRAM  ACCOMPLISHMENTS 

Today,  responsible  parties  are  performing  three  out  of  every  four  long-term  clean- 
ups. For  each  of  the  past  five  years,  responsible  parties  have  committed  to  spend 
over  one  billion  dollars  in  cleanup  costs  annually,  and  total  commitments  over  the 
life  of  the  program  are  over  ten  billion  dollars.  Tnese  accomplishments  demonstrate 
that  responsible  parties  play  a  vital,  and  in  our  view,  irreplaceable  role  in  cleaning 
up  the  nation's  Superfund  sites. 

EPA  has  also  shown  recent  success  in  getting  the  "little  guys"  out  from  under 
Superfund  liability.  EPA  has  settled  with  more  than  9,400  de  minimis  parties. 
These  settlements  reflect  a  significant  effort  and  commitment  of  resources,  and  dem- 
onstrate a  real  commitment  to  fairness  in  this  program. 

Superfund  liability  has  provided  powerful  incentives  for  proper  waste  manage- 
ment practices.  Today,  people  who  generate,  transport,  or  dispose  of  hazardous  sub- 
stances are  extremely  careful  about  selecting  facilities  for  disposal.  Today's  respon- 
sible conduct  is  a  good  example  of  just  how  far  Superfund  has  moved  this  nation 
forward  in  its  waste  management  practices. 

Superfund  liability  has  also  encouraged  better  environmental  assessments  of 
property.  Environmental  assessments  have  resulted  in  literally  thousands  of  vol- 
untary cleanups,  and  full  disclosure  during  property  transactions.  As  a  result  of 
CERCLA,  or  similar  state  laws,  twenty-three  states  have  adopted  property  transfer 
laws,  and  an  additional  eighteen  states  maintain  databases  to  assist  purchasers  and 
other  parties  to  perform  environmental  assessments  of  property. 

PROBLEMS  AND  SOLUTIONS 

The  Agency  has  worked  hard  to  respond  to  the  criticisms  of  the  Superfund  pro- 
gram. EPA  has  adopted  a  series  of  administrative  reforms  to  promote  fairness  and 
reduce  transaction  costs  in  the  Superfund  enforcement  program.  Although  we  be- 
lieve administrative  reforms  are  a  necessary  first  step  in  improving  the  Superfund 
enforcement  program,  EPA  remains  committed  to  statutory  reform  of  Superfund. 
This  Administration  supports  a  series  of  statutory  reforms  that  would  dramatically 
alter  the  way  in  which  EPA  administers  this  program.  We  believe  these  proposals 
would  significantly  improve  the  program  and  address  each  of  the  significant  criti- 
cisms of  the  Superfund  enforcement  program. 

A.  Fairness 

Potentially  responsible  parties  (PRPs)  often  assert  that  it  is  unfair  to  require 
them  to  pay  for  the  "orphan  share"  of  costs  (consisting  primarily  of  the  share  of 
bankrupt'  insolvent,  or  defunct  parties).  Under  current  law,  EPA  is  cautious  about 
paying  for  the  orphan  share  from  the  Trust  Fund  because  such  expenditures  reduce 
funds  available  for  cleanups.  At  current  funding  levels,  if  EPA  paid  for  the  orphan 
share  such  expenditures  could  significantly  reduce  the  number  of  cleanups  EPA  is 
able  to  perform.  However,  EPA  is  aware  of  the  concern  about  orphan  share  funding, 
and  this  Administration  has  proposed  statutory  changes  to  pay  for  the  orphan 
share. 

Another  concern  about  the  fairness  of  Superfund  liability  relates  to  small  busi- 
nesses, and  contributors  of  small  quantities  of  waste.  These  parties  often  have  mini- 
mal involvement  at  a  site,  but  nonetheless  face  large  contingent  liabilities  that  can 
threaten  their  solvency.  The  Administration  has  proposed  an  exemption  for  parties 
who  contributed  less  than  55  gallons  of  liquid  materials  containing  hazardous  sub- 
stances, or  less  than  100  pounds  of  solid  materials  containing  hazardous  substances. 
The  Administration  also  proposed  an  exemption  for  any  residential  homeowner, 
small  business,  or  small  non-profit  organization  that  generated  only  municipal  solid 
waste  (MSW).  Although  EPA  seldom  pursues  these  parties,  a  statutory  exemption 
'I  nec^ssar7  t0  Protect  these  parties  from  private  contribution  actions.  In  addition, 
the  Administration  proposed  an  exemption  for  parties  who  arranged  for  the  recy- 
cling of  spent  batteries,  scrap  metals,  plastic,  glass,  textiles,  rubber  and  paper. 

Private  contribution  actions  have  also  created  problems  for  municipalities.  Al- 
though EPA  does  not  pursue  generators  and  transporters  of  MSW,  other  PRPs  at 
the  site  sue  these  parties  for  response  costs.  At  approximately  25%  of  the  NPL  sites. 
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municipalities  have  contributed  MSW,  consisting  primarily  of  household  trash.  Usu- 
ally, MSW  contains  relatively  low  concentrations  of  hazardous  substances.  However, 
the  volume  of  MSW  at  these  sites  can  be  large  in  relation  to  other  wastes  at  the 
site.  CERCLA  does  not  protect  municipalities  from  contribution  actions  and  over  the 
past  several  years,  EPA,  the  courts,  municipalities,  and  the  other  PRPs  have  grap- 
pled with  the  proper  role  of  municipalities  in  the  Superfund  program.  This  Adminis- 
tration forged  a  consensus  solution  to  this  issue  by  capping  the  liability  of  genera- 
tors and  transporters  of  MSW  at  ten  percent  of  response  costs,  the  balance  being 
treated  as  part  of  the  "orphan  share."  Although  the  volume  of  MSW  at  some  sites 
contributes  to  response  costs,  the  low  toxicity  of  MSW  suggests  a  smaller  respon- 
sibility for  these  parties.  This  Administration  s  proposal  strikes  the  best  balance  be- 
tween the  competing  policies  on  this  issue. 

Another  concern  about  Superfund  relates  to  a  priority  of  this  Administration — eco- 
nomic development  and  re-development  of  urban  and  other  properties,  also  called 
"brownfields.'  Real  estate  developers  have  pointed  out  that  the  possibility  of 
Superfund  liability  is  a  factor  that  influences  decisions  about  which  properties  to 

Eurchase  and  develop.  EPA  is  doing  everything  it  can  administratively  to  remove 
arriers  to  economic  development.  However,  this  issue  needs  a  statutory  solution. 
Under  current  law  a  person  who  buys  a  Superfund  site  takes  on  the  potential  liabil- 
ity for  the  costs  of  cleaning  up  the  site.  The  Administration  proposed  an  exemption 
for  prospective  purchasers  of  Superfund  sites.  Such  an  exemption  would  limit  liabil- 
ity for  prospective  purchasers  who  (1)  bought  property  after  disposal  activities;  (2) 
conduct  an  assessment  of  environmental  conditions  at  the  site;  and  (3)  exercise  ap- 
propriate care  and  take  reasonable  steps  to  prevent  a  worsening  of  the  contamina- 
tion at  the  site.  The  windfall  lien  provisions  of  this  proposal  prevent  unjust  enrich- 
ment to  the  buyer  when  the  cleanup  increases  the  value  of  the  property.  This  pro- 
posed solution  would  remove  CERCLA  liability  as  a  potential  barrier  to  economic 
development,  while  at  the  same  time  encouraging  responsible  waste  management 
practices  by  property  owners. 

A  related  issue  concerns  the  liability  of  lending  institutions  and  trustees.  Banks 
became  concerned  about  Superfund  liability  when  the  court  in  U.S.  v.  Fleet  Factors 
Corp.,  901  F.  2d  1550  (11th  Cir.  1990),  suggested  that  banks  could  be  a  PRP  if  they 
had  the  "capacity  to  influence"  the  activities  of  a  borrower.  Furthermore,  the  exemp- 
tion for  secured  creditors  in  section  101  of  CERCLA  is  silent  on  whether  a  bank  in- 
curs Superfund  liability  when  it  forecloses  on  property.  EPA  issued  the  "Lender  Li- 
ability Rule"  to  provide  guidance  to  lenders  about  the  scope  of  practices  within  the 
statutory  exemption.  Although  the  lending  community  welcomed  the  rule,  the  D.C. 
Court  of  Appeals  struck  it  down  on  the  grounds  that  EPA  lacked  the  authority  to 
issue  it.  The  simple  solution  to  the  concerns  of  lenders  is  to  give  EPA  the  authority 
to  validate  the  "Lender  Liability  Rule." 

Another  concern  about  Superfund  liability  relates  to  the  need  to  resolve  the  liabil- 
ity of  small  businesses  early  in  the  process.  The  potential  liability  of  small  compa- 
nies can  have  an  adverse  impact  on  their  financial  health  and  on  their  ability  to 
obtain  financing.  In  addition,  the  costs  of  defending  against  actions,  and  negotiating 
settlements,  make  this  issue  of  particular  concern  to  de  minimis  parties,  small  busi- 
ness, and  parties  who  have  a  limited  ability  to  pay.  The  Administration's  proposed 
reforms  addressed  this  issue  by  providing  for  early  and  expedited  settlements  for 
these  special  classes  of  PRPs.  Expedited  settlements  and  ability  to  pay  settlements 
would  allow  these  parties  to  resolve  their  liability  early,  would  reduce  the  trans- 
action costs  for  these  and  other  parties,  and  would  improve  the  financial  condition 
of  these  parties  by  removing  large  contingent  liabilities  from  their  balance  sheets. 
PRPs  have  also  criticized  Superfund  for  the  lack  of  finality  in  CERCLA  settle- 
ments. Section  122  of  CERCLA  states  that  when  the  United  States  covenants  not 
to  sue  a  person  for  future  liability,  the  covenant  must  include  "reopener"  provisions. 
Commonly  referred  to  as  reopeners  for  "new  information"  or  "changed  conditions," 
these  provisions  reduce  the  finality  of  CERCLA  settlements  by  carving  out  excep- 
tions to  the  covenant  not  to  sue.  The  purpose  of  the  reopeners  is  to  protect  the  Trust 
Fund  from  the  need  to  pay  for  future  response  actions;  however,  the  reopeners  also 
reduce  the  repose  given  by  CERCLA  settlements.  This  Administration  proposed  a 
covenant  not  to  sue  that  would  be  effective  immediately  upon  entry  of  the  consent 
decree  and  would  not  include  reopeners  if  the  settlor  paid  a  premium  to  account  for 
the  risk  of  remedy  failure  and  unknown  conditions. 

B.  Transaction  Costs 

The  Superfund  enforcement  program  has  also  been  criticized  for  causing  high 
transaction  costs.  Transaction  costs  consist  primarily  of  attorneys  fees  and  are  most 
often  incurred  when  PRPs  engage  in  disputes  among  themselves  over  allocation  of 
responsibility.  The  RAND  Corporation  studied  Superfund-related  transaction  costs 
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and  estimated  that  they  fall  within  a  range  of  19-27%  of  the  total  costs.  Their  best 
estimate  is  that  the  costs  are  more  often  in  the  high  end  of  this  range. 

To  reduce  the  litigation  that  drives  transaction  costs,  this  Administration  devel- 
oped an  expedited  administrative  process  for  resolving  allocation  disputes  among 
PRPs.  A  neutral  allocator  would  review  the  information  about  the  PRPs'  involve- 
ment at  a  site  and  prepare  a  report  assigning  shares  of  responsibility.  The  report 
would  serve  as  the  basis  for  settlement  between  a  PRP  and  the  United  States. 
EPA's  allocation  process  included  powerful  incentives  to  settle  and  strong  disincen- 
tives to  litigate.  Parties  who  settle  on  the  basis  of  their  allocated  share  receive  the 
benefits  of  expedited  resolution  of  liability  plus  "orphan-share"  funding  by  EPA. 
Those  who  do  not  settle  remain  jointly  and  severally  liable  for  all  unrecovered  re- 
sponse costs,  including  the  orphan  share. 

EPA's  allocation  process  accomplishes  multiple  goals  for  Superfund  reform.  It  en- 
hances the  fairness  of  the  program  by  providing  orphan  share  funding,  and  a  fair 
share  contribution  from  PRPs.  EPA  estimates  that  the  allocation  process  would  also 
substantially  reduce  transaction  costs  by  fairly  and  expeditiously  resolving  alloca- 
tion disputes.  The  allocation  process  would  allow  PRPs  to  pay  only  for  their  "fair 
share"  of  cleanup  costs  and  thus  would  avoid  costly  contribution  litigation. 

CONSEQUENCES  OF  ABOLISHING  RETROACTIVE  LIABILITY 

Before  I  explain  the  many  reasons  why  I  oppose  the  abolition  of  retroactive  liabil- 
ity, let  me  demonstrate  in  concrete  terms  the  consequences,  at  an  individual  site, 
of  abolishing  retroactive  liability. 

The  LCP  Chemicals  site  in  Brunswick,  Georgia,  encompasses  550  acres  of  sen- 
sitive marshlands  near  the  Atlantic  Ocean.  Since  1918,  the  site  has  housed  an  oil 
refinery,  an  electric  power  generation  facility,  and  a  chemical  manufacturing  facil- 
ity. The  site  is  heavily  contaminated  with  a  commingled  combination  of  mercury, 
PCBs,  lead,  and  barium,  all  of  which  migrate  into  the  marsh  and  its  river  system 
with  regular  tidal  fluctuations  and  rainfall.  As  a  result,  all  commercial  fishing  has 
been  banned  since  1991  for  a  distance  of  seven  miles  along  a  waterway  that  is  part 
of  the  third  largest  fishery  on  the  East  Coast. 

To  get  a  sense  of  just  the  mercury  contamination  at  this  site,  consider  that  just 
two  tablespoons  of  mercury  can  render  3,000  swimming  pools  of  water  acutely  toxic 
to  fish.  At  the  LCP  site  in  Georgia,  EPA  reclaims  approximately  70  gallons  of  mer- 
cury each  week.  This  type  of  contamination  must  be  addressed  by  those  who  caused 
it. 

The  current  owner  is  bankrupt,  so  EPA  issued  an  Unilateral  Order  to  compel 
three  former  owner/operators  to  undertake  the  cleanup.  Other  PRPs  with  whom 
EPA  was  unable  to  reach  settlement  have  recently  been  added  to  the  order.  Without 
retroactive  liability,  the  PRPs  responsible  for  the  contamination  at  this  site  would 
be  able  to  walk  away,  and  the  taxpayers  would  be  left  to  finance  both  the  $25-40 
million  time-critical  removal  and  any  further  remedial  action  that  may  be  required. 

The  recent  debate  over  Superfund  liability  has  focused  on  the  perceived  unfair- 
ness of  retroactive  liability.  This  Administration  opposes  the  abolition  of  retroactive 
liability  and  EPA's  Administrator  has  testified  on  this  point  before  this  Committee. 
Because  retroactive  liability  serves  as  an  indispensable  tool  in  supporting  the  cur- 
rent pace  of  cleanup,  my  testimony  today  focuses  on  this  issue  and  explains  the  Ad- 
ministration's position  in  some  detail. 

The  contaminated  sites  that  our  nation  confronts  today  are  a  direct  result  of  dec- 
ades of  disposal  activities.  It  is  the  past  practices  that  created  the  contamination  at 
NPL  sites.  This  Administration  believes  strongly  that  those  who  contributed  to  a 
problem  should  play  a  role  in  its  cleanup.  This  approach  is  only  possible  if  the  law 
provides  for  a  mechanism  to  hold  parties  responsible  for  their  past  practices. 

Abolishing  retroactive  liability  would  also  increase  the  cost  of  cleaning  up 
Superfund  sites.  Some  experts  believe  that  private  responsible  parties  accomplish 
cleanups  at  a  lower  cost  than  Federal,  state  or  local  governments.  Thus,  for  every 
private  party  cleanup  that  you  shift  to  the  Federal  or  state  level,  the  EPA  or  a  state 
would  spend  more  dollars  to  perform  the  same  cleanup — dollars  collected  through 
taxes  to  replenish  the  Trust  Fund. 

Abolishing  retroactive  liability  would  reduce  a  number  of  existing  transaction 
costs  but  could  also  create  new  sources  of  transaction  costs.  The  RAND  Corporation 
has  identified  several  potential  new  sources  of  transaction  costs  caused  by  establish- 
ing a  cut-off  date.  Abolishing  retroactive  liability  would  require  this  Committee  to 
select  a  "cut-off  date  before  which  a  private  party  would  not  be  liable  for  disposal 
activities  or  operations.  Any  cut-off  date  would  generate  new  litigation  between  EPA 
and  responsible  parties  as  well  as  among  private  parties.  The  litigation  would  focus 
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on  the  dates  of  each  party's  disposal  activities  or  operations — issues  that  are  often 
difficult  to  resolve  in  court  due  to  lack  of  records. 

Moreover,  the  proposed  1987  liability  cut-off  date  is  designed  solely  to  benefit  in- 
surers. Eliminating  liability  for  disposals  that  occurred  prior  to  1987  has  no  valid 
basis  in  the  law  or  history  of  hazardous  waste  management.  No  significant  record- 
keeping requirement  was  promulgated  in  1987  that  would  simplify  the  allocation  of 
liability  for  disposal  activities  that  occurred  thereafter.  The  only  significance  of  1987 
is  that  it  marks  the  year  most  insurance  companies  began  writing  pollution  exclu- 
sions into  their  policies. 

Abolishing  retroactive  liability  would  also  re-focus  people's  attention  on  the  tradi- 
tional common  law  remedies  such  as  nuisance  law.  Without  recourse  under 
CERCLA,  local  communities  would  turn  to  the  common  law  within  their  state  to 
seek  redress  of  the  harm  caused  by  the  contamination  at  a  site.  The  RAND  Corpora- 
tion has  testified  that  abolishing  retroactive  liability  would  probably  reduce  total 
transaction  costs  "to  some  extent,"  but  they  also  point  out  other  potential  sources 
of  transaction  costs  associated  with  this  proposal!  For  example,  abolishing  retro- 
active liability  could  increase  toxic  tort  litigation  brought  by  local  communities  be- 
cause, without  retroactive  liability,  some  cleanups  would  be  postponed  or  halted. 

Some  who  want  to  abolish  retroactive  liability  also  suggest  imposing  liability  only 
for  disposal  activities  that  were  "illegal"  or  for  parties  who  have  "broken  disposal 
laws."  This  approach  opens  up  new  and  fertile  ground  for  litigation.  Responsible 
parties  would  litigate  over  whether  the  millions  of  separate  and  distinct  disposal  ac- 
tivities that  took  place  20,  30,  or  40  years  ago  violated  a  Federal,  state,  or  local  "dis- 
posal law."  The  new  litigation  over  "illegal '  activities  would  also  be  a  new  source 
of  transaction  costs  for  PRPs.  Moreover,  the  absence  of  hazardous  waste  disposal 
laws  in  the  past  could  make  it  nearly  impossible  to  prove  that  even  the  most  care- 
less practices  were  illegal. 

It  is  estimated  that  states  perform  two  to  three  times  as  many  cleanups  under 
their  own  authorities  as  the  Federal  government,  and  that  private  parties  conduct 
approximately  75%  of  the  state-lead  cleanups.  At  least  30  states  have  adopted  retro- 
active liability.  Abolishing  retroactive  liability  would  create  a  "ripple  effect"  on  state 
law  and  state-lead  cleanups.  Most  states  would  come  under  enormous  pressure  to 
follow  the  lead  of  the  Federal  government  and  abolish  retroactive  liability.  There- 
fore, we  would  not  only  lose  the  private  party  cleanups  in  the  Federal  program,  but 
would  also  lose  the  large  number  of  private-party  cleanups  performed  under  state 
law  as  well. 

Abolishing  retroactive  liability  would  also  undermine  state  voluntary  cleanup  pro- 
grams. Many  private  parties  voluntarily  undertake  cleanups  pursuant  to  state  pro- 
grams. However,  a  party's  motivation  to  perform  a  voluntary  cleanup  is  often  driven 
by  its  desire  to  minimize  CERCLA  liability.  Abolishing  retroactive  liability  would  re- 
move the  most  significant  motivation  to  take  voluntary  action,  and  would  forfeit 
thousands  of  voluntary  cleanups  performed  each  year. 

Abolishing  retroactive  liability  would  substantially  increase  the  cost  to  the  states. 
States  are  required  to  pay  ten  percent  of  the  costs  of  Fund-financed  remedial  ac- 
tions, and  to  perform  the  long  term  operation  and  maintenance  (O  &  M)  required 
by  a  remedy.  These  requirements  do  not  apply  to  PRP-conducted  cleanups.  Abolish- 
ing retroactive  liability  would  convert  the  great  majority  of  the  PRP-lead  cleanups 
into  Fund-lead  remedial  actions,  and  thus  require  states  to  contribute  ten  percent 
of  the  costs  and  foot  the  bill  for  operation  and  maintenance. 

The  states  themselves  are  deeply  concerned  about  the  impact  on  their  programs 
if  Congress  abolished  retroactive  liability.  Both  the  National  Association  of  Attor- 
neys General  (NAAG)  and  the  Association  of  State  and  Territorial  Solid  Waste  Man- 
agement Officials  (ASTSWMO)  have  voiced  strong  concerns.  ASTSWMO  issued  a  po- 
sition paper  opposing  the  abolition  of  retroactive  liability  that  points  out  that  nearly 
forty  states  have  adopted  liability  schemes  similar  to  CERCLA,  and  that  any  change 
at  the  Federal  level  would  "...be  replicated  on  the  state  level."  ASTSWMO  points 
out  that  the  proposed  changes  to  the  liability  scheme  will  not  only  affect  sites  on 
the  NPL,  but  will  also  affect  the  roughly  30,000  non-NPL  sites  across  the  country. 
ASTSWMO  maintains  that  changes  to  the  liability  scheme  would  reduce  incentives 
for  voluntary  cleanups  and  economic  re-development  of  contaminated  sites.  Finally, 
ASTSWMO  supports  the  reforms  to  the  CERCLA  enforcement  program  recently  pro- 
posed by  this  Administration. 

Abolishing  retroactive  liability  would  give  a  competitive  advantage  to  recalcitrant 
PRPs.  The  PRPs  who  refused  to  settle  with  EPA  have  not  performed  cleanups  or 
paid  for  cleanup  costs.  These  recalcitrant  PRPs  are  not  required  to  pay  the  costs 
of  cleanup  until  the  United  States  or  other  PRPs  sue  them  for  response  costs.  Abol- 
ishing retroactive  liability  would  give  the  recalcitrant  PRPs  a  competitive  advantage 
over  PRPs  who  have  agreed  to  perform  cleanup  or  pay  cleanup  costs,  because  the 
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recalcitrant  PRPs  have  been  allowed  to  retain  and  use  funds  that  would  otherwise 
be  devoted  to  cleanup. 

ALTERNATIVE  PROPOSALS 

Proposals  to  eliminate  retroactive  liability,  like  that  suggested  by  Superfund  Re- 
form 95,  simply  will  not  work.  And  sites  like  LCP  are  not  the  only  reason  why  the 
Superfund  Reform  proposal  should  be  difficult  for  you  to  support.  If  you  support  the 
Reform  95  proposal,  you  must  support  a  significant  slow-down  in  site  cleanups,  a 
sizable  increase  in  the  program's  cost  to  the  taxpayer,  a  loophole  that  exempts  ille- 
gal dumpers,  and  severe  limits  on  EPA's  ability  to  respond  quickly  to  toxic  emer- 
gencies. Perhaps  most  importantly,  you  must  support  changing  this  "Polluter  pays" 
program  into  a  "pay  the  polluter'  program,  because  the  Reform  95  proposal  shifts 
nearly  the  entire  cost  of  cleanups  from  the  polluters  to  the  taxpayers,  and  may  even 
permit  polluters  to  profit  from  cleaning  up  their  own  waste. 

Response  actions  across  the  country  will  come  to  a  halt  if  an  independent  admin- 
istrative board,  and  possibly  a  court,  can  stop  cleanups  to  review  EPA's  remedy  deci- 
sions on  any  request.  Moreover,  by  shifting  more  than  70  percent  of  cleanups  to  the 
government,  the  ( 13  to  20  percent^  cost  savings  currently  realized  at  these  sites  due 
to  the  efficiency  of  PRP-led  cleanups  will  be  lost. 

"Midnight  dumpers"  and  other  individuals  who  engaged  in  illegal  disposal  will  not 
be  held  responsible  under  Superfund  for  the  contamination  that  resulted  from  their 
activities.  Under  Reform  95's  proposal,  Superfund  would  be  powerless  to  require 
these  rogues  to  remedy  the  harm  they  caused  to  public  health  or  to  the  environ- 
ment. Worse,  the  proposal  limits  EPA's  ability  to  order  responsible  parties  to  ad- 
dress emergency  situations  by  requiring  EPA  to  wait  until  there  is  an  actual  expo- 
sure rather  than  taking  actions  to  prevent  harmful  exposure  before  it  occurs. 

Finally,  the  Reform  95  proposal  benefits  no  one  more  than  the  polluters  and  their 
insurers.  It  picks  a  liability  cutoff  date  to  suit  insurers,  and  ensures  that  the  PRPs 
will  be  well  paid  by  the  Treasury.  PRPs  will  be  reimbursed  for  money  already  spent 
on  cleaning  up  waste  disposed  of  prior  to  1987 — as  much  as  $13.5  billion;  paid  in 
full  for  work  they  are  ordered  to  perform  at  sites  while  waiting  for  an  allocator  to 
determine  their  share;  and,  if  they  win  a  contract,  paid  at  rates  they  specify  for 
cleaning  up  their  own  waste.  Is  this  proposal  the  right  use  of  taxpayer  dollars?  Is 
it  the  right  way  to  encourage  responsible  stewardship? 

There  are  less  drastic  approaches  available  to  us  to  respond  to  the  criticisms  of 
this  program.  My  statement  today  has  already  described  some-alternative  solutions. 
The  allocations  process,  the  exemptions  from  liability,  and  special  provisions  for 
small  entities  enhance  the  fairness  of  the  program,  and  reduce  transaction  costs 
while  retaining  EPA's  ability  to  maintain  the  pace  of  cleanup  and  obtain  cleanups 
from  those  who  are  responsible  for  the  problem. 


U.S.  Environmental  Protection  Agency, 

Washington,  DC,  July  11,  1995. 
The  Honorable  Robert  C.  Smith 
United  States  Senate 
Washington,  DC 

DEAR  SENATOR  SMITH:  Thank  you  for  the  opportunity  to  review  your  proposed 
Superfund  reform  outline.  The  Clinton  Administration  shares  your  commitment  to 
achieving  real  Superfund  reform  this  year.  These  reforms  must  make  the  program 
work  faster,  fairer  and  more  efficiently  to  protect  public  health  and  the  environ- 
ment, and  to  clean  up  contaminated  property  by  returning  it  to  productive  economic 
use  or  restoring  its  ecological  function. 

We  have  begun  a  review  of  the  Superfund  reform  outline  and  we  hope  to  continue 
more  in-depth  discussions  with  you  and  your  staff  over  the  coming  weeks.  The  Ad- 
ministration appreciates  that  there  are  a  number  of  areas  in  which  the  outline  ad- 
dresses difficult  issues  that  have  been  of  longstanding  concern  to  Superfund  stake- 
holders. We  are  troubled,  however,  that  on  some  of  the  most  important  of  these  is- 
sues, this  outline  incorporates  proposals  that  are  unfair,  unworkable,  or  insuffi- 
ciently protective  of  human  health  and  the  environment.  Such  proposals,  we  fear, 
will  further  polarize  the  debate  and  create  new  obstacles  to  our  shared  goal  of 
achieving  Superfund  reform  in  this  Congress.  Accordingly,  while  we  recognize  the 
hard  and  thoughtful  work  this  outline  reflects,  we  do  not  believe  this  outline  will 
establish  a  viable  basis  on  which  to  attract  the  broad  support  that  is  needed  if  we 
are  to  achieve  Superfund  reform  in  the  limited  time  left  in  this  calendar  year. 

There  are  also  a  number  of  areas  where  it  is  difficult  for  us  to  analyze  the  outline 
without  further  detail  and  clarification.  Many  of  these  missing  elements  are  as  trou- 
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blesome  as  some  of  the  proposals  presented.  For  example,  the  liability  provisions 
necessarily  would  require  new  and  significant  taxes  or  increases  in  appropriations, 
and  perhaps  draconian  changes  in  the  pace  and  level  of  Superfund  cleanup  and  the 
restoration  of  natural  resources,  as  well,  but  the  outline  lacks  any  discussion  of  the 
funding  and  budgetary  implications  of  the  proposed  reforms. 

Liability 

The  most  controversial  part  of  the  proposal  is  the  repeal  of  retroactive  and  joint 
and  several  liability.  While  the  Administration  supports  "fair  share"  settlements 
with  appropriate  funding  of  "orphan  shares,"  repeal  of  these  fundamental  liability 
concepts — which  undergird  Superfund  and  a  host  of  other  federal  and  state  environ- 
mental laws — will  result  in  fundamental  unfairness  to  taxpayers  and  responsible 
companies  who  have  complied  with  the  law,  and  will  exacerbate  the  problem  of  ex- 
cessive Superfund  litigation  by  introducing  entirely  new  incentives  to  litigate  rather 
than  clean  up. 

Repeal  of  retroactive  and  joint  and  several  liability  will  dramatically  reduce  pri- 
vate party  cleanups,  which  now  constitute  more  than  70%  of  Superfund  cleanups. 
Superfund  would  become  primarily  a  government  public  works  program.  The  Con- 
gressional Budget  Office  has  estimated  that  $1.3  billion  a  year  would  need  to  be 
Generated  and  appropriated  to  maintain  the  current  pace  of  cleanup.  The  Chemical 
lanufacturers  Association  (CMA)  has  provided  Congress  with  comparable  esti- 
mates. Yet,  you  have  offered  no  alternative  source  of  funding  to  pay  for  this  pro- 
posal. 

Repeal  of  retroactive  liability  will  eliminate  private  party  funding  for  at  least  480 
sites  on  the  National  Priorities  List  (NPL)  where  all  disposal  occurred  before  1981 
or  the  dates  of  disposal  are  unknown.  It  will  also  reduce  funding  significantly  at  an 
additional  502  sites  where  disposal  took  place  both  before  and  after  1981.  Moreover, 
it  will  cause  a  huge  increase  in  litigation  over  dates  of  disposal — in  direct  contradic- 
tion to  our  shared  goal  of  reducing  litigation.  Although  your  proposal  apparently 
seeks  to  avoid  litigation  by  using  an  independent  third  party  to  determine  liability, 
there  may  be  significant  constitutional  concerns  with  the  proposal  described  in  the 
outline. 

Repeal  of  retroactive  liability  is  likely  to  cause  significant  delays  of  ongoing  clean- 
ups. Your  proposal  seeks  to  avoid  this  result  by  requiring  private  parties  to  continue 
performing  cleanups,  but  the  Administration  questions  whether  it  is  possible  to  re- 
quire private  parties  to  do  so  if  they  are  no  longer  liable  under  the  proposed  statu- 
tory reforms.  Moreover,  even  if  it  were  either  fair  or  constitutional  to  order  non-lia- 
ble parties  to  perform  work,  there  is  no  basis  on  which  to  assume  that  private  par- 
ties will  perform  cleanup  work  efficiently  when  they  are  spending  government 
money.  A  fundamental  principle  is  to  maintain  the  pace  of  cleanups  for  those  sites 
throughout  the  country  that  affect  one  in  four  citizens. 

Elimination  of  joint  and  several  liability  will  have  just  as  devastating  an  effect 
on  private  party  cleanups  as  repeal  of  retroactive  liability.  At  the  many  sites  where 
there  are  multiple  parties  and  indivisible  harm,  the  loss  of  joint  and  several  liability 
will  significantly  slow  the  pace  of  NPL,  non-NPL,  and  voluntary  cleanups.  Again, 
litigation  will  increase  dramatically.  I  know  we  all  share  the  goal  of  significantly 
reducing  transaction  costs. 

The  Administration  supports  the  proposed  use  of  an  independent  third  party  to 
allocate  cost  shares  for  response  costs  among  responsible  parties.  The  Administra- 
tion believes  that  is  the  fairest  and  most  efficient  way  to  resolve  Superfund  liability, 
through  settlements  based  on  their  allocated  shares.  However,  this  solution  will 
work  only  if  it  is  backed  up  by  the  basic  rule  of  joint  and  several  liability. 

The  Administration  does  not  support  the  use  of  the  same  allocation  process  for 
natural  resource  damages.  Due  to  the  requirements  necessary  to  prove  damages  for 
natural  resources  and  because  of  the  complex  issues  associated  with  damage  assess- 
ments, including  natural  resource  damages  in  the  allocation  process  would  be  un- 
workable. 

The  Administration  supports  the  proposal  to  provide  orphan  share  funding  for 
bankrupt  and  dissolved  corporations,  but  does  not  support  extending  funding  to 
"shares  that  cannot  be  attributed  to  any  party  due  to  insufficient  proof. '  This  would 
cause  a  potentially  huge  and  unaffordable  increase  in  the  cost  of  orphan  share  fund- 
ing. This  would  also  make  any  allocation  process  unduly  lawyer-intensive  and  cost- 
ly. In  addition,  if  no  one  is  held  liable  for  an  unallocable  share,  PRPs  will  have  no 
incentive  to  assist  EPA  in  the  effort  to  reach  cleanup  settlements  with  all  respon- 
sible parties. 

Finally,  the  Administration  is  very  concerned  that  the  proposal  to  repeal  retro- 
active liability  is  unfair  to  those  good  corporate  citizens  who  have  already  complied 
with  their  Superfund  obligations,  but  will  receive  no  reimbursement.  This  proposal 
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rewards  their  recalcitrant  competitors,  and  sends  an  extremely  bad  public  policy 
message  that  it  pays  to  avoid  compliance  with  the  law. 

Regarding  lender  liability,  we  agree  that  lenders  should  be  provided  with  greater 
clarity  and  certainty  with  respect  to  their  exemption  from  liability  under  the 
Superfund  law.  The  Administration  believes  that  this  can  be  accomplished  most  effi- 
ciently through  statutory  validation  of  the  EPA  "lender  liability  rule,"  which  defines 
the  "participation  in  management"  that  will  subject  lenders  to  liability.  That  rule 
has  been  widely  recognized  by  the  banking  community  to  resolve  their  concerns.  We 
do  not  agree  that  there  is  any  need  to  broaden  the  liability  provisions  of  that  rule, 
for  example,  by  capping  the  liability  of  lenders  who  become  operators  of  Superfund 
facilities. 

States 

Repeal  of  joint  and  several,  and  retroactive  liability  will  have  a  devastating  effect 
on  states  and  local  communities.  States  would  be  able  to  take  over  the  program  only 
to  the  extent  that  they  are  able  to  find  funding  sources  to  replace  responsible  party 
cleanup  financing.  Because  your  proposal  is  unclear  whether  adequate  financing  for 
State  cleanups  will  be  available  under  delegation,  states  would  be  compelled  to 
make  up  for  the  lost  financing  entirely  through  state  taxes.  Repeal  of  retroactive 
liability  would  also  remove  the  incentive  for  tens  of  thousands  of  voluntary  cleanups 
across  the  country. 

Some  states  simply  do  not  want  the  Superfund  program,  nor  do  they  anticipate 
adopting  adequate  state  authorities  or  funding  to  assume  these  cleanup  responsibil- 
ities. The  proposed  sunset  provision  which  caps  the  National  Priorities  List  three 
years  from  enactment  will  leave  the  citizens  of  those  states  with  no  long-term  clean- 
up program  whatsoever.  It  is  also  unclear  how  much  funding  states  will  receive,  if 
any  at  all,  after  the  NPL  is  capped.  We  estimate  that  the  NPL  could  grow  to  3,000 
sites  based  on  the  current  inventory  of  potential  sites.  Limiting  the  NPL  to  90  addi- 
tional sites  will  pass  this  unfunded  cleanup  liability  onto  the  states,  already  facing 
severe  budget  constraints.  The  proposal  also  gives  states  the  responsibility  for  clean- 
ing up  sites,  yet,  could  in  effect,  preempt  their  right  to  apply  cleanup  standards  de- 
signed specifically  to  address  hazardous  waste  remediation.  Finally,  the  provisions 
relating  to  the  sole  and  exclusive  authority  provided  to  delegated  states  would  pre- 
vent EPA  from  ensuring  national  consistency  and  adequate  protection  of  human 
health  and  the  environment. 

Remedy 

While  we  support  elevating  the  role  of  cost  in  remedy  selection,  it  is  unclear  in 
the  proposal  how  and  when  cost  will  be  used  in  remedy  selection  decisions.  More 
importantly,  I  am  concerned  that  these  provisions  may  not  be  adequate  to  protect 
human  health  and  the  environment.  The  Administration  supports  a  preference  for 
treatment  of  "hot  spots,"  discrete  areas  that  are  highly  contaminated.  It  is  unclear 
what  role,  if  any,  the  Agency  for  Toxic  Substances  and  Disease  Registry  ( ATSDR) 
will  play.  ATSDR  is  a  vital  source  of  risk  data,  which  allows  greater  emphasis  to 
be  placed  on  risk-based  analysis  in  cleanup  decisions. 

The  provision  in  the  Remedy  Selection  section  regarding  "protection  against  sig- 
nificant risks  to  valuable  ecosystems"  represents  an  unprecedented  limitation  on  the 
application  of  ecological  risk  factors  to  the  selection  oi  protective  remedies  without 
adequate  knowledge  of  the  long  term  function  of  such  ecosystems.  This  would  se- 
verely limit  our  ability  to  protect  valuable  environmental  resources  and  ecosystems. 

I  strongly  oppose  the  provisions  on  reviewing  existing  remedy  decisions.  Opening 
up  existing  Records  of  Decisions  (RODs)  is  contrary  to  the  goals  of  the  Administra- 
tion's reform  principles:  it  would  divert  scarce  resources  from  cleanup;  it  would  in- 
crease litigation;  and  it  would  slow  down  cleanups. 

We  are  also  concerned  that  the  likely  impact  of  the  proposal  on  groundwater 
would  be  to  eliminate  all  groundwater  cleanup  except  at  the  wellhead.  While  this 
might  protect  drinking  water,  it  would  ignore  the  long  term  effects  of  Superfund 
sites  on  major  aquifers.  We  must  take  cost  into  account  in  our  attempt  to  protect 
groundwater,  but  we  should  also  be  careful  not  to  be  short  sighted  about  the  ulti- 
mate benefits  of  prompt  action  to  address  groundwater  contamination. 

Federal  Facilities 

I  believe  there  is  agreement  that  Superfund  reform  should  not  slow  the  pace  of 
cleanup.  While  the  Administration  is  open  to  the  states  receiving  delegation  for  all 
federal  facilities,  I  am  concerned  that  ongoing  cleanups  may  be  disrupted  by  such 
a  delegation.  In  addition,  the  Administration  strongly  opposes  the  wholesale  renego- 
tiation of  Federal  Facility  Agreements.  Site  risk  should  be  a  major  factor  in  cleanup 
prioritization  decisions,  but  it  cannot  be  the  sole  determinant  as  your  proposal  sug- 
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The  provisions  in  the  proposal  regarding  the  liability  of  federal  agencies  or  private 
parties  at  federal  facilities  are  unclear.  The  Administration  opposes  the  separate 
treatment  of  federal  agencies  at  non-federal  facilities  in  your  proposal  to  repeal  ret- 
roactive liability.  Federal  agencies  should  have  the  same  obligations  for  cleanup  at 
non-federal  facilities  as  private  responsible  parties — no  more  and  no  less. 

Community  Involvement 

The  full  and  continued  involvement  of  communities  is  critical  to  the  success  of  any 
Superfund  reforms.  While  we  share  your  goal  of  community  empowerment,  the  Ad- 
ministration supports  greater  community  involvement,  including  increased  access  to 
technical  assistance  grants  and  improved  citizen  access  to  information. 

Natural  Resource  Damages 

The  natural  resource  trustees  are  interested  in  improving  the  natural  resource 
damage  program.  The  Administration  strongly  supports  the  goal  of  restoring  injured 
natural  resources.  Your  outline  of  principles  share  this  goal.  The  Administration  is 
very  concerned  that  the  suggested  approach  on  several  issues  addressed  in  the  out- 
line will  prevent  the  attainment  of  this  goal.  Of  critical  concern  is  the  approach  on 
recoverable  natural  resource  damages  which  limits  recovery  to  "ecologically  signifi- 
cant functions  that  were  committed  or  allocated  to  public  use  at  the  time  of  the  con- 
duct . . ."  and  to  the  limitations  on  the  recovery  of  interim  last-use  value  as  well  as 
the  elimination  of  recovery  for  non-use  damages.  In  addition,  the  Administration  is 
concerned  about  the  liability  cap  that  would  allow  recovery  for  restoration  only  on 
those  sites  where  there  is  a  remedial  action  and  would  inject  a  complicated  system 
based  on  pre- 1980  versus  post- 1980  releases.  The  liability  cap  proposal  would  gen- 
erate litigation  over  dates  of  disposal  and  would  prevent  trustees  from  recovering 
funds  necessary  to  restore  or  replace  injured  resources.  It  would  also  leave  the  pub- 
lic saddled  with  the  cost  of  closed  fisheries  and  lost  opportunities  for  recreation, 
tourism,  and  economic  growth. 

I  have  attached  more  detailed  questions  and  descriptions  of  areas  of  concern.  I 
look  forward  to  continuing  to  work  with  you  to  accomplish  Superfund  reform  this 
year. 

Carol  M.  Browner 


Section  III — Proposed  Reforms 

1.  Community  Response  Organizations  (CROs) 

Creation  of  CROs — A  CRO  would  serve  the  community  best,  if  it  were  independ- 
ent. If  a  CRO  were  created  at  the  request  of  the  PRPs,  it  may  have  much  less  credi- 
bility with  the  local  community  and  could  have  a  chilling  or  polarizing  effect  on  citi- 
zen participation. 

CRO  Activities — We  recommend  that  this  section  clarify  the  role  of  the  CROs  in 
the  decision  making  process.  EPA  supports  giving  community  groups  the  respon- 
sibility for  making  recommendations'  on  such  issues  as  remedy  selection  and  fu- 
ture land  use,  as  opposed  to  reducing  that  role  of  the  CRO  to  providing  "input"  of 
apparently  equal  weight  to  that  of  PRPs,  local  officials,  and  facility  owners  (all  of 
whom  may  also  serve  on  the  CRO). 

The  Administration  opposes  making  the  CRO  (as  described  in  the  Outline)  eligible 
for  Technical  Assistance  Grants  (TAGs).  The  purpose  of  TAGs  is  to  provide  technical 
assistance  to  citizens  so  that  they  are  able  to  participate  in  the  process  without  hav- 
ing to  rely  exclusively  on  the  technical  expertise  of  the  government  and  the  PRPs. 
If  PRPs  and  local  governments  are  represented  on  the  CRO,  they  should  not  be  eli- 
gible for  TAGs,  as  these  parties  have  a  clear  conflict  between  their  direct  financial 
interests  in  sites  and  their  ability  to  represent  the  community. 

In  any  provision  establishing  CROs,  it  would  be  desirable  to  make  clear  that  they 
are  not  subject  to  the  Federal  Advisory  Committee  Act,  as  FACA  requirements  such 
as  publishing  notice  of  all  meetings  in  the  Federal  Register  would  be  a  serious  im- 
pediment to  such  groups. 

2.  Enhancing  the  Role  of  States 

The  Administration  agrees  with  the  Outline's  broad  goal  of  delegating  to  qualified 
States  as  much  of  the  Superfund  program  as  they  are  willing  and  able  to  accept. 
We  are  concerned,  however,  that  several  aspects  of  the  proposal  will  interfere  with 
that  goal. 

First,  as  noted  below,  eliminating  the  polluter  pays  principle  would  effectively 
turn  Superfund  into  a  public  works  program.  Therefore,  states  would  be  able  to  find 
funding  sources  to  replace  PRP  liability,  which  currently  provides  most  cleanup  fi- 
nancing. Second,  the  Outline  does  not  provide  for  Federal  financial  assistance  for 
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state  cleanups  under  delegation.  Thus  the  States  would  apparently  have  to  make 
up  for  the  lost  PRP-financing  entirely  through  state  taxes.  Many  states  would  not 
be  able  to  raise  this  amount  of  revenue.  Finally,  the  natural  resource  damage  provi- 
sions in  the  Outline  would  have  a  significant  impact  on  states.  As  of  1993,  states 
had  recovered  a  total  of  approximately  $125  million  in  NRD  claims;  six  states  had 
a  total  of  over  $500  million  in  pending  NRD  claims.  It  is  clear,  then  that  limiting 
the  ability  of  states  to  recover  natural  resource  damages  will  further  restrict  funds 
for  cleanups. 

The  proposal  would  also  probably  result  in  many  large  sites  not  being  cleaned  up. 
There  are  at  least  1,700  NPL-caliber  sites  that  have  not  yet  been  listed  on  the  NPL; 
at  most  90  of  these  could  be  listed  under  the  proposal.  Although  the  rest  could  be 
remediated  by  states,  many  states  would  not  be  able  to  raise  the  necessary  revenue 
to  clean  up  sites  without  PRPs'  financing  the  cleanups.  Where  states  cannot  raise 
the  revenue,  sites  would  simply  go  unremediated. 

States  willing  and  able  to  take  over  all  sites  should  be  able  to  do  so,  and  they 
should  not  be  prevented  from  handling  certain  classes  of  DOD  and  DOE  facilities, 
as  you  propose.  Moreover,  state  laws  should  not  be  broadly  preempted,  as  Section 
4.B.  of  the  Outline  suggests.  Finally,  the  provision  for  periodic  review  of  state  pro- 
grams should  allow  EPA  to  insure  that  the  programs  in  fact  "utilize  federal  liability 
and  remedy  selection  procedures,"  as  the  Outline  proposes. 

3.  National  Priorities  List 

Flexible  Cap — The  flexible  cap  allows  EPA  to  add  a  total  of  30  new  sites  to  the 
NPL  each  year  for  3  years;  concurrence  from  the  associated  State  is  required.  The 
Administration  supports  the  provision  insofar  as  it  attempts  to  ensure  that  only  the 
worst  sites  are  placed  on  the  NPL.  However,  we  are  concerned  that  limiting  the  list- 
ings may  mean  that  newly  discovered  sites,  after  the  limit  had  been  reached,  could 
only  be  addressed  as  removals.  Additionally,  requiring  State  approval  could  create 
an  inherent  conflict  of  interest,  as  states  may  discourage  listing  at  sites  where  they 
are  a  potentially  responsible  party. 

Sunset  Provision — Under  the  sunset  provision,  after  3  years,  EPA  would  not  be 
authorized  to  add  any  additional  sites  to  the  NPL.  EPA  would  be  limited  to  provid- 
ing national  emergency  response  capability,  conducting  R&D,  providing  technical  as- 
sistance, and  conducting  oversight  of  State  grants.  The  Administration  is  opposed 
to  this  provision  because  it  is  likely  to  result  in  hazardous  waste  sites  that  threaten 
public  health  and  the  environment  not  being  cleaned  up.  As  described  above,  many 
states  may  be  unwilling  to  take  over  the  program,  and  without  the  ability  to  list 
sites  on  the  NPL,  an  important  incentive  for  settlement  and  voluntary  cleanup 
would  be  lost.  Without  this  authority,  State  program  officials  have  told  EPA  that 
voluntary  and  state-lead  cleanups  would  likely  diminish.  Further,  this  provision 
would  pose  problems  for  States  that  do  not  wish  to  become  involved  in  the 
Superfund  process.  For  funding  reasons  discussed  earlier,  we  expect  that  a  signifi- 
cant number  of  states  will  want  a  continued  federal  involvement. 

Additionally,  the  sunset  provision  effectively  removes  the  trigger  for  performing 
public  health  assessments  by  the  Agency  for  Toxic  Substances  and  Disease  Registry 
(ATSDR).  Under  current  law,  the  trigger  for  performing  such  assessments  is  the 
placement  or  proposal  for  placement  of  sites  on  the  NPL.  It  is  unclear  under  the 
Outline,  however,  whether  such  assessments  are  still  contemplated,  and  if  so,  how 
they  will  be  triggered. 

Expediting  Delisting — Under  expedited  delistings,  sites  are  deleted  once  the  con- 
struction of  the  remedy  is  certified  as  complete.  This  principle  is  useful,  as  it  would 
help  reduce  the  stigma  of  NPL  listing,  without  strong  negative  impacts.  However, 
if  problems  arise  following  deletion,  EPA  may  not  be  able  to  take  action  because  of 
the  sunset  provision  as  described  above.  We  would  recommend  that  this  provision 
be  drafted  to  allow  further  remedial  action  to  be  taken  as  necessary,  without  re-list- 
ing, if  a  remedy  proves  ineffective  or  new  problems  are  discovered. 

Furthermore,  while  this  provision  ensures  the  continued  presence  of  EPA  or  the 
applicable  state  for  operations  and  maintenance  and  other  site  activities,  it  is  silent 
on  a  continued  PRP  presence.  We  do  not  believe  the  government  should  be  forced 
to  accept  PRP  O&M  responsibilities. 

4.  Remedy  Selection 

Enhanced  Cleanup  Flexibility— The  "enhanced  cleanup  flexibility",  as  described  in 
the  Outline,  proposes  to  completely  eliminate  the  preferences  for  permanence  and 
treatment,  even  for  contaminants  which  are  present  in  high  concentrations,  are 
highly  mobile,  or  cannot  be  reliably  contained.  Although  the  current  statutory  pref- 
erence for  treatment  may  constrain  flexibility  in  remedy  selection,  the  preference  for 
treatment  should  remain  for  "hot  spots  " 
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The  Administration  supports  the  use  of  interim  containment  remedies  under  the 
circumstances  set  forth  in  the  Outline.  However,  the  absence  of  any  provision  re- 
quiring subsequent  determinations  as  to  whether  final  treatment  technologies  are 
now  available  may  lead  to  the  implementation  of  marginally  protective  remedies. 
Without  such  a  requirement,  there  are  no  assurances  final  remedies  will  be  selected 
to  ensure  protectiveness  in  a  reliable  manner  over  the  long  term.  Nothing  in  current 
law  prevents  the  use  of  interim  remedies,  so  a  new  provision  may  be  unnecessary. 

Revise  the  ARAR  Mandate — While  the  Administration  agrees  that  the  existing 
"ARAR"  provisions  can  result  in  unnecessary  costs  and  should  be  revised,  we  believe 
that  the  complete  elimination  of  ARARs  is  too  broad.  It  is  important  to  recognize 
that  ARARs  include  both  cleanup  levels  and  requirements  relating  to  the  operation 
of  the  cleanup  itself  (such  as  regulations  governing  the  design  of  treatment  facilities, 
or  controlling  emissions  from  a  new  hazardous  waste  incinerator).  Eliminating  any 
requirement  to  comply  even  with  applicable  laws  regulating  cleanup  activities  would 
effectively  pre-empt  state  as  well  as  federal  environmental  laws.  We  oppose  such 
pre-emption.  We  would  support  narrowing  the  requirements  for  which  compliance 
is  required  (e.g.,  eliminating  the  need  to  comply  with  non-applicable  "relevent  and 
appropriate"  requirements,  and  requirements  relating  to  the  redisposal  of  material 
onsite),  but  not  eliminating  them  completely. 

Second,  the  proposal  is  not  entirely  clear  as  to  how  cleanup  levels  would  be  estab- 
lished in  lieu  of  the  ARAR  approach.  Consistent  and  transparent  decisionmaking 
should  be  an  important  goal  of  Superfund  reform.  While  the  ARAR  mandate  needs 
reform,  to  ensure  that  the  requirements  be  limited  to  those  promulgated  specifically 
for  remedial  purposes,  the  elimination  of  all  such  requirements  is  again  too  broad. 
In  addition,  we  support  retaining  the  use  of  MCLs  and  non-zero  MCLGs  as  cleanup 
levels  for  groundwater  and  surface  water. 

Protection  of  Human  Health  and  Environment — The  Outline  limits  EPA  to  provid- 
ing environmental  protection  only  for  "significant  risks"  to  "significant  or  valuable 
ecosystems."  The  difficulties  inherent  in  quantifying  ecological  risks  are  substantial 
and  the  additional  test  that  only  "significant  risks"  be  addressed  appears  to  provide 
an  added  test  that  may  only  add  confusion  to  the  cleanup  decision.  In  addition,  the 
second  part  of  the  test  is  unbalanced  and  unduly  restrictive,  as  it  appears  to  rule 
out  remedies  based  on  the  significantly  lower  threshold  of  interference  "with  sus- 
tainable functional  ecosystem  that  is  consistent  with  the  targeted  land  use." 

Requiring  an  Unbiased  Risk  Based  Analysis — The  Administration  fully  endorses 
the  concept  of  performing  unbiased  risk  assessments  and  evaluating  the  most  rel- 
evant factors  to  the  determination  of  risks.  The  Outline,  however,  may  bias  these 
assessments  by  eliminating  the  use  of  "high-end"  assumptions,  which  in  practice 
could  lead  to  the  use  of  "average  values"  only.  Cleanups  should  provide  equal  protec- 
tion for  all,  including  individuals  who  have  higher  than  average  exposures,  or  have 
higher  than  average  susceptibility  to  the  effects  of  certain  contaminants. 

Planning  for  Future  Land  and  Water  Use— Though  EPA  believes  that  future  land 
and  water  use  should  play  an  important  role  in  the  remedy  selection  process,  EPA 
believes  that  it  is  one  factor  which  should  be  considered  along  with  other  important 
selection  criteria,  as  discussed  below.  For  example,  it  may  not  always  be  possible 
to  guarantee  achievement  of  the  desired  anticipated  land  use,  due  to  cost  or  the 
need  to  manage  some  waste  on  site.  Moreover,  because  resource  use  can  rarely  be 
"quantified,"  the  use  of  that  term  seems  inappropriate.  Additionally,  EPA  believes 
the  future  land  use  definition  of  "actual  or  planned"  use  is  too  restrictive.  Many  un- 
planned future  uses  may  well  be  foreseeable  at  a  site.  In  order  to  provide  the  appro- 
priate level  of  protectiveness,  the  reasonably  anticipated  land  use  should  be  factored 
into  the  remedy  selection  process. 

Reasonable  Remedy  Selection— The  Administration  agrees  that  cost  should  be 
given  a  more  prominent  role  in  the  statutory  scheme.  However,  we  found  the  Out- 
line somewhat  confusing  on  the  role  of  cost;  it  seems  to  envision  three  different 
ways  for  cost  to  be  considered  during  remedy  selection  by  calling  for  (1)  selection 
of  the  "lowest  cost"  remedy,  (2)  selection  of  the  most  "cost-effective"  remedy,  and  (3) 
requiring  all  selected  remedies  to  pass  a  cost/benefit  test  such  that  "incremental 
costs  are  not  reasonably  related  to  incremental  benefits." 

The  Administration  agrees  that  costs  should  be  reasonable  in  relation  to  the  var- 
ious other  factors  that  go  into  remedy  selection,  and  supports  a  remedy  selection 
process  that  allows  the  balancing  of  these  factors.  The  Outline  appears  to  provide 
for  such  a  balancing  process,  which  would  allow,  for  example,  the  gains  from  en- 
hanced long  term  reliability  or  effectiveness  to  be  weighed  against  the  costs  of 
achieving  them.  However,  the  Outline  also  refers  to  a  "least-cost"  approach,  which 
would  seem  to  prevent  such  balancing.  The  Outline  also  includes  terminology  which 
may  suggest  a  cost-benefit  approach.  EPA  has  in  the  past  supported  allowing  rem- 
edies to  be  selected  that  do  not  fully  attain  a  numeric  goal  in  terms  of  risk,  where 
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doing  so  is  technically  infeasible  or  unreasonably  costly.  However,  we  have  also 
made  clear  in  the  context  of  other  legislation  that  it  does  not  agree  with  making 
cost-benefit  analysis  the  controlling  criterion  by  which  remedies  are  selected. 

Establishing  Reasonable  Groundwater  Cleanup  Strategies — Though  we  generally 
agree  with  proposals  to  include  consideration  of  current  and  future  uses  of  ground- 
water in  groundwater  cleanup  decisions,  groundwater  remediation  will  be  crippled 
under  this  proposal  because  of  the  cost/benefit  test  requirement  described  aDove. 
This  cost/benefit  test  will  not  adequately  measure  the  true  benefits  of  clean,  usable 
groundwater,  and  hence  it  is  not  a  useful  tool  in  determining  the  efficacy  or  appro- 
priateness of  groundwater  remedies.  In  practice,  this  requirement  could  permit  deci- 
sions to  "write  off'  aquifers,  since  current  cost  considerations  may  override  the  need 
for  action  when  a  resource,  such  as  uncontaminated,  usable  groundwater  is  threat- 
ened by  an  approaching  contaminated  plume.  This  ultimately  will  make  future  re- 
mediation more  costly  to  society  and  will  restrict  the  availability  of  aquifers  for  pri- 
vate wells  (currently  50  percent  of  the  U.S.  population)  and  place  an  unwelcome 
burden  on  local  government  to  perform  additional  treatment  and  testing  of  munici- 
pal drinking  water  supplies. 

Enhancing  Emergency  Response — EPA  generally  supports  the  proposal  to  raise 
the  statutory  time  and  dollar  limits  of  Emergency  Response  actions  (although  we 
would  strongly  recommend  use  of  the  more  general  term  "removal"  since  the  larger 
removals  may  not  always  occur  under  "emergency"  conditions).  We  would  also  sup- 
port any  changes  necessary  to  make  clear  that  removals  can  be  used  where  a  reme- 
dial action  is  not  anticipated.  However,  EPA  does  not  agree  with  an  approach  that 
limits  the  federal  government  to  taking  removal  actions.  There  are  limits  on  what 
removals  can  achieve  in  terms  of  final,  long  term  cleanups;  in  addition,  removals 
typically  provide  more  limited  community  involvement.  Therefore,  a  remedial  com- 
ponent to  the  program  is  essential.  As  we  understand  the  proposal,  even  in  states 
where  authority  had  not  been  delegated,  there  would  be  no  remaining  federal  reme- 
dial authority. 

Reviewing  Past  Remedy  Decisions — Providing  the  opportunity  to  "revisit"  Records 
of  Decision  (RODs)  which  have  already  been  signed  could  lead  to  significant  delays 
in  ongoing  cleanups,  and  an  enormous  burden  on  Agency  funds  and  resources.  In- 
stead of  providing  for  prompt  cleanup  at  sites,  this  provision  will  result  in  more 
analysis  of  sites  where  appropriate  remedies  have  already  been  selected.  Commu- 
nities, which  may  have  spent  years  coming  to  closure  with  EPA,  the  states,  and 
PRPs  regarding  selected  remedies  could  suddenly  be  faced  with  restarting  the  entire 
process  from  scratch.  Many  sites  with  several  "operable  units"  could  also  be  det- 
rimentally affected,  as  RODs  for  later  operable  units  could  be  revisited,  resulting 
in  remedies  inconsistent  with  prior  RODs  and  at  odds  with  overall  site  cleanup 
goals.  Transaction  costs  from  this  provision  will  be  significant. 

Additionally,  the  language  which  states  that  "under  no  circumstances  could  a  re- 
view of  a  ROD  result  in  the  selection  of  more  costly  remedies,"  could  seriously  affect 
EPA's  ability  to  implement  "reopener"  language  included  in  most  settlements  (as  re- 
quired by  section  122(f)(6)  of  CERCLA),  which  is  used  to  address  additional  threats 
and  contamination  not  contemplated  at  the  time  of  settlement.  This  limitation  could 
cripple  EPA's  efforts  to  ensure  that  remedies  are  fully  protective. 

5.  Liability  Standards 

Repeal  retroactive  liability  for  pre- 1981  disposal — As  you  know,  the  Administra- 
tion opposes  the  repeal  of  retroactive  CERCLA  liability  for  several  reasons.  Beyond 
the  unaffordable  cost  implications  of  this  proposal,  we  especially  oppose  repealing 
retroactive  liability  because  it  will  virtually  abandon  the  fundamental  "polluter 
pays"  principle. 

Repealing  retroactive  liability  is  unfair — Repealing  retroactive  liability  is  unfair, 
for  several  reasons.  First,  it  is  unfair  to  those  good  corporate  citizens  who  have  al- 
ready complied  with  their  Superfund  obligation,  but  will  receive  no  reimbursement. 
This  proposal  rewards  their  recalcitrant  competitors,  and  sends  an  extremely  bad 
public  policy  message  that  it  pays  to  avoid  compliance  with  the  law. 

Second,  this  broad  repeal  proposal  would  exempt  even  "bad  actors"  who  acted  ille- 
gally or  irresponsibly  in  the  disposal  of  their  waste. 

Third,  this  proposal  is  based  on  the  false  premise  that  it  is  unfair  to  impose  liabil- 
ity on  those  who  disposed  of  their  wastes  prior  to  December  1980.  Although  there 
were  few  laws  regulating  the  disposal  of  hazardous  waste  before  1980,  there  was 
broad  liability  under  other  federal  statutes  and  the  common  law  of  public  nuisance 
which  required  persons  whose  wastes  created  a  hazard  to  public  health  or  the  envi- 
ronment to  clean  up  those  wastes. 

Finally,  it  is  unfair  to  expect  the  taxpayers  to  assume  the  financial  burden  of 
those  companies  who  can  afford  to  clean  up  their  own  wastes.  This  is  an  unwar- 
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ranted  "give  away"  of  tax  dollars  that  could  be  better  used  to  do  what  Americans 
want — clean  up  Superfund  sites  more  quickly.  Instead,  under  this  proposal,  clean- 
ups will  slow  down  dramatically. 

Repealing  retroactive  liability  is  not  affordable — Repeal  of  retroactive  liability  will 
dramatically  reduce  private  party  cleanups,  which  now  constitute  more  than  70  per- 
cent of  Superfund  cleanups.  Superfund  would  essentially  become  a  public  works  pro- 
gram. Repealing  retroactive  liability  would  eliminate  private  party  funding  for  at 
least  480  sites,  and  significantly  reduce  funding  at  an  additional  500  sites  where 
disposal  took  place  both  before  and  after  1981. 

In  April,  the  Congressional  Budget  Office  estimated  that  repealing  retroactive  li- 
ability for  disposal  prior  to  1981  would  cost  an  additional  $1.1  to  $1.3  billion  per 
year.  However,  this  estimate  was  calculated  on  the  assumption  that  liability  would 
be  retained  for  disposal  activities  that  were  "illegal"  prior  to  1981.  (The  $1.1  billion 
estimate  assumed  illegal  activities  at  35  percent  of  NPL  sites,  and  the  $1.3  billion 
estimate  assumed  such  activities  at  10  percent  of  sites.)  Since  the  Outline  does  not 
propose  any  exception  for  illegal  activities,  this  estimate  must  be  revised. 

Moreover,  CBO's  estimates  do  not  include  the  costs  of  other  proposals  in  the  Out- 
line, including: 

•  New  operation  and  maintenance  burden  shifted  to  EPA, 

•  EPA  funding  of  the  expanded  orphan  share  to  include  wastes  that  "cannot  be 
attributed  to  any  party  due  to  insufficient  proof," 

•  EPA  transaction  costs  associated  with  sites  where  disposals  straddle  the  1981 
date, 

•  EPA's  costs  to  allocate  proportional  liability, 

•  The  cost  to  reimburse  PRPs  who  are  no  longer  liable  for  future  response  work, 
and 

•  Private  sector  transaction  cost  associated  with  documenting  response  costs, 
making  claims  and  litigating  over  amounts  to  be  reimbursed. 

The  Outline  offers  no  explanation  for  the  source  of  funding  required  to  pay  for 
the  repeal  of  retroactive  liability,  or  other  changes. 

Repealing  retroactive  liability  will  introduce  new  sources  of  transaction  costs — The 
repeal  of  retroactive  liability  will  cause  a  huge  surge  in  litigation  over  dates  of  dis- 
posal. Approximately  500  (44%)  sites  on  the  current  NPL  received  waste  both  before 
and  after  the  1981  cutoff  date.  At  an  additional  116  sites  (10%),  the  date  of  dispos- 
als is  currently  unknown.  New  litigation  over  dates  of  disposal  is  likely  at  these 
sites. 

Moreover,  by  limiting  liability  to  the  share  of  costs  "attributable  to  a  person's  con- 
duct," the  Outline  suggests  a  causation  standard  of  liability  that  would  fuel  a  tre- 
mendous amount  of  additional  litigation.  In  addition,  the  United  States'  transaction 
costs  would  increase  significantly  for: 

•  conducting  the  huge  number  of  allocations  required  in  the  Outline  for  sites 
where  remedies  are  ongoing  as  well  as  for  future  remedies; 

•  managing  the  repayment  to  PRPs  for  costs  incurred  that  are  associated  with 
pre-1981  waste,  including  the  review  of  detailed  cost  documentation  packages  sub- 
mitted by  PRPs;  and 

•  reopening  consent  decrees  under  which  PRPs  who  are  no  longer  liable  are  con- 
ducting ongoing  response  action. 

Repealing  retroactive  liability  will  delay  cleanups  and  cripple  voluntary  cleanups- 
Repeal  of  retroactive  liability  is  likely  to  cause  significant  delays  of  ongoing  clean- 
ups. Although  the  Outline  seeks  to  avoid  this  result  by  requiring  private  parties  to 
continue  performing  cleanups,  it  is  unclear  how  they  can  be  required  to  do  so  if  they 
are  no  longer  liable. 

Finally,  we  believe  that  repeal  of  Federal  retroactive  liability  and  the  requirement 
for  equivalent  State  cleanup/liability  provision,  as  a  condition  of  delegation,  would 
have  a  devastating  impact  on  State  voluntary  cleanup  programs. 

Proportionate  liability  for  post- 1980  disposal— Although  the  Administration 
strongly  supports  the  use  of  a  non-binding  allocation  process,  administered  by  a 
neutral  third  party,  to  facilitate  settlements,  the  Administration  opposes  elimination 
of  the  joint  and  several  liability  rule. 

Elimination  of  joint  and  several  liability  will  have  a  devastating  effect  on  private 
party  cleanups.  At  the  many  sites  where  there  are  multiple  parties  and  indivisible 
harm,  the  loss  of  joint  and  several  liability  will  make  it  very  difficult  to  obtain  set- 
tlements or  voluntary  cleanups  by  responsible  parties.  The  fairest  and  most  efficient 
way  for  parties  to  resolve  Superfund  liability  is  through  settlements  based  on  their 
allocated  shares.  However,  this  solution  will  work  only  if  it  is  backed  up  by  the  basic 
rule  of  joint  and  several  liability. 
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We  also  agree  with  the  Outline's  provision  of  orphan  share  funding  for  bankrupt 
and  dissolved  corporations,  but  do  not  agree  that  this  funding  should  be  extended 
to  "shares  that  cannot  be  attributed  to  any  party  due  to  insufficient  proof."  This 
would  add  an  enormous  additional  increment  to  the  cost  of  funding  the  orphan 
share,  and  is  simply  too  expensive.  Moreover,  if  no  one  is  held  liable  for  waste  that 
is  "unidentified,"  PRPs  will  have  no  incentive  to  assist  EPA  in  the  effort  to  bring 
11  responsible  parties  to  the  table. 

De  Micromis  Disposal  Exclusion — The  Administration  supports  an  exemption  for 
de  micromis  parties.  A  de  micromis  exemption  would  eliminate  the  third  party  liti- 
gation initiated  against  very  small  waste  contributors  and  drastically  reduce  all  pri- 
vate parties'  transaction  costs.  Specifically,  we  support  exempting  small  businesses 
and  homeowners  who  contributed  any  amount  of  municipal  solid  waste  and  any 
party  who  contributed  55  gallons  or  less  of  liquid  materials  containing  hazardous 
substances  or  100  pounds  or  less  of  solid  materials  containing  hazardous  substances. 
Setting  the  exemption's  ceiling  at  this  quantity  will  serve  to  exempt  relatively  insig- 
nificant contributors  to  a  site,  unless  their  waste  could  contribute  significantly  to 
the  response  costs  or  the  party  filed  to  respond  to  the  Agency's  requests  for  informa- 
tion. 

The  Outline  appears  to  exempt  generators  or  transporters  of  "municipal  solid 
waste  which  contained  not  more  than  110  gallons  of  liquid  materials ...  or  200 
pounds  of  solid  materials  containing  hazardous  waste."  This  language  appears  to 
confuse  the  provisions  that  received  widespread  support  last  year.  Linking  the  MSW 
exemption  to  a  minimum  volume  of  material  containing  hazardous  substances  is 
likely  to  cause  a  considerable  amount  of  litigation.  Moreover,  by  limiting  the  lan- 
guage to  MSW  contributors,  the  Outline  fails  to  exempt  very  small  contributors  of 
hazardous  substances.  Finally,  the  Administration  recommends  consistent  adher- 
ence to  CERCLA's  use  of  the  term  "hazardous  substance"  as  defined  by  section 
101(14),  rather  than  the  use  of  "hazardous  waste,"  which  defines  a  distinct  category 
of  materials. 

Lender  Liability — The  Administration  commends  your  efforts  to  clarify  the  lender 
liability  exemption  and  believes  it  is  an  essential  clarification  of  the  CERCLA  liabil- 
ity scheme.  Specifically,  we  support  efforts  to  exempt  lending  institutions  who,  while 
maintaining  indicia  of  ownership  primarily  to  protect  a  security  interest,  do  not 
"participate  in  management"  of  a  facility.  EPA  actively  pursued  clarification  of  the 
exemption  by  issuing  a  Lender  Liability  Rule  in  1992,  and  is  planning  to  issue  guid- 
ance that  provides  similar  protections.  We  hope  to  clarify  our  authority  to  issue  reg- 
ulations on  this  issue.  We  look  forward  to  working  with  you  further  on  this  matter. 

Although  we  agree  with  the  primary  objective,  a  few  of  the  details  described  in 
the  Outline  may  present  some  difficulty.  The  Administration  would  like  clarification 
as  to  the  proposal  of  a  broad  application  of  the  limit  on  lender  liability  to  the  gain 
in  property  value  resulting  from  another  party's  response  action  to  a  release  or 
threatened  release.  As  written,  this  limitation  appears  to  apply  even  where  a  lender 
participates  in  management.  Such  a  limitation  is  unjustified.  The  lender  liability  ex- 
emption is  intended  to  protect  parties  that  have  only  indicia  of  ownership  primarily 
to  protect  their  security  interest,  not  to  protect  parties  that  become  facilities  opera- 
tors. 

Additional  confusion  is  caused  by  the  proposal's  provision  of  liability  if  a  lender 
"causes"  the  "damage,  release  or  threat.'  It  is  not  clear  how  this  standard  relates 
to  the  "participation  in  management"  standard  or  to  the  liability  cap.  The  standard 
of  "causation"  is  objectionable  because  it  establishes  a  different  standard  for  lenders 
that  become  owner/operators  from  that  for  all  other  owner/operators.  Additionally, 
the  term  "damage"  is  undefined.  These  overlapping  standards  of  liability  are  likely 
to  cause  more  confusion  and  uncertainty  for  lenders. 

In  addition,  the  Outline  contains  no  discussion  of  the  actions  a  lender  must  take 
post-foreclosure  to  maintain  the  exemption  (e.g.,  acting  in  a  commercially  respon- 
sible way  to  dispose  of  the  facility).  Without  such  a  provision,  a  lender  would  be  able 
to  operate  the  facility  indefinitely  without  taking  steps  to  dispose  of  the  property 
(by  the  terms  of  the  Outline,  their  only  responsibility  would  be  to  ensure  they  do 
not  cause  damage). 

Additionally,  it  is  unclear  whether  the  limitation  on  fiduciary  liability  suggests 
only  a  monetary  remedy,  i.e.,  not  providing  for  the  possibility  of  a  fiduciary  under- 
taking site  cleanup  activities. 

Response  Action  Contractor  Liability — In  general,  the  Administration  shares  your 
interest  in  amending  CERCLA  to  clarify  the  liability  of  response  action  contractors 
(RACs).  Toward  this  end,  we  supported  amendments  to  section  119  in  1994  that 
clarified  the  favorable  treatment  provided  to  RACs  under  current  law,  e.g.,  an 
amendment  clarifying  that  section  119,  not  107,  governs  RAC  liability.  However,  we 
cannot  fully  support  each  of  the  specific  changes  described  in  the  Outline. 
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The  Outline  proposes  "providing  a  negligence  standard  for  activities  undertaken 
by  RACs."  As  you  know,  section  119(a)  of  the  current  statute  already  specifies  that 
RAC  liability  is  limited  to  cases  of  negligence,  gross  negligence,  or  intentional  mis- 
conduct. If  the  Outline  is  intended  to  suggest  establishing  a  uniform  standard  of 
negligence  in  the  statute,  the  Administration  does  not  support  such  a  change  for 
several  reasons.  First,  it  is  difficult  to  specify  a  single  negligence  standard  that  will 
apply  to  all  situations.  As  such,  it  is  traditionally  the  function  of  the  courts,  not  the 
legislature,  to  make  case-by-case  determinations  of  whether  a  party  is  negligent. 
Moreover,  because  negligence  determinations  (and  tort  law  generally)  are  a  matter 
of  state  law,  it  may  be  inappropriate  for  the  federal  government  to  prescribe  a  defi- 
nition of  negligence,  thus  "preempting"  a  matter  of  traditional  state  control. 

The  Outline  also  proposes  amending  "section  101(2)  [sic]  to  provide  that  "owner 
and  operator"  does  not  include  in  [sic]  persons  performing  on  written  contracts  to 
provide  response  action  activities."  This  appears  to  propose  a  modification  to  section 
101(20)  to  exclude  RACs  from  section  107  liability  as  owners  or  operators.  Presum- 
ably, this  proposal  stems  from  a  concern  for  RACs  who  may  have  been  threatened 
by  PRPs  with  litigation  premised  on  claims  that  the  RACs  have  strict  liability  under 
section  107  for  activities  undertaken  while  working  to  clean  up  a  site.  The  Adminis- 
tration shares  this  concern.  To  ensure  that  RACs  are  held  to  the  negligence  stand- 
ard of  liability  specified  in  the  statute,  we  support  amending  CERCLAs  section  119 
to  specify  that  the  liability  of  a  response  action  contractor  (whose  liability  arises 
solely  from  the  performance  of  a  response  action  contract)  shall  be  determined  solely 
in  accordance  with  section  119  (i.e.,  not  section  107). 

Other  Small  Business  Liability — The  Administration  shares  your  concern  for 
small  businesses,  and  has  taken  numerous  steps  to  resolve  the  liability  of  these  par- 
ties wherever  possible  and  to  protect  them  from  private  contribution  actions.  How- 
ever, the  Agency  is  limited  in  what  it  can  do  administratively.  As  such,  we  look  for- 
ward to  working  with  you  to  develop  statutory  reforms  to  address  the  valid  concerns 
of  the  small  business  community. 

6.  Federal  Facilities 

The  Administration  appreciates  your  focus  on  the  state  role  in  addressing  feder- 
ally owned  or  operated  facilities.  The  Administration  supports  the  increased  role  of 
states  in  the  oversight  of  federal  facility  cleanups.  We  agree  that  federal  facilities 
should  be  eligible  for  delegation  to  qualified  states  to  the  extent  that  cleanup 
progress  is  preserved.  We  also  support  the  inclusion  of  relative  risk  prioritization 
as  one  of  the  factors  to  consider  when  establishing  schedules  and  pace  of  cleanups. 
However,  the  Administration  is  opposed  to  reopening,  without  restriction,  inter- 
agency cleanup  agreements  entered  into  pursuant  to  §  120.  The  reopening  of  agree- 
ments should  be  determined  on  a  site-specific  level  with  the  participation  of  the 
states,  local  communities,  and  other  interested  stakeholders. 

In  addition,  providing  exclusive  delegation  of  CERCLA  authority  to  states  appears 
to  preclude  the  ability  of  federal  land  managers  to  exercise  cleanups  under  current 
CERCLA  authorities  on  their  lands.  The  Outline  also  fails  to  address  the  complex 
liability  issues  and  complex  mixed  public  and  private  ownership  issues  that  arise 
in  the  context  of  federal  versus  non-federal  mining  sites.  Finally,  the  repeal  of  retro- 
activity could,  at  mixed  public  and  private  mining  sites,  result  in  the  shift  of  a  large 
portion  of  private  liability  to  the  federal  government,  and  thus  ultimately  to  the  tax- 
payer. 

Your  proposal  is  silent  on  the  question  of  who  bears  the  cost  of  implementing 
health  provisions  at  federal  facilities.  Will  such  be  borne  by  the  federal  agency  or 
by  the  Trust  Fund? 

The  Administration  agrees  that  radionuclides  may  warrant  specific  attention;  we 
could  support  a  cleanup  standard  for  radionuclides  that  recognizes  the  technical  dif- 
ficulty of  detecting  radionuclides  and  distinguishing  releases  of  radionuclides  from 
natural  background  radiation. 

Finally,  the  Administration  strongly  opposes  the  provisions  of  the  Outline  that 
would  change  the  liability  standard  to  treat  federal  agencies  in  a  different  manner 
than  private  parties  at  non-federally  owned  sites.  Where  sovereign  immunity  has 
been  waived,  federal  agencies  should  be  responsible  to  the  same  governmental  enti- 
ties, no  more  and  no  less. 

Mr.  Oxley.  Thank  you,  Mr.  Herman. 

Let  me  begin  by  indicating  to  both  of  you  that  there  is  obviously 
a  lot  of  common  ground  here  in  terms  of  our  approaches.  I  am 
pleased  to  see  that  the  administration  recognizes  that  this  program 
is  severely  in  trouble  and  it  needs  fixing.  While  we  may  disagree 
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on  some  of  the  fixes,  the  fact  is  that  all  of  us  recognize  that  the 
Superfund  program  as  we  know  it  has  been  an  abysmal  failure.  It 
has  not  done  what  it  was  supposed  to  do  when  it  was  set  up  some 
15  years  ago.  So  now  we  are  arguing  about  basically  how  we  fix 
the  program  and  how  we  come  about  with  the  cleanup. 

Ms.  Schiffer,  you  kept  referring  to  the  so-called  retroactive  liabil- 
ity. It  is  retroactive  liability,  is  it  not? 

Ms.  Schiffer.  It's  liability  for  pollution  problems  that  people 
caused  at  the  time  that  they  were  conducting  their  business,  Mr. 
Chairman. 

Mr.  Oxley.  And  they  were  doing  that  legally? 

Ms.  Schiffer.  When  Superfund  was  passed  in  1980,  what  Con- 
gress contemplated  is  a  mechanism  for  cleaning  up  waste  that  had 
been  generated  in  the  past,  and  I  believe  it  did  not  think  it  was 
doing  so  in  a  retroactive  way.  That  has  come  to  be  the  terminology 
that  is  used  in  addressing  the  question  now. 

Mr.  Oxley.  How  would  you  characterize  it  then? 

Ms.  Schiffer.  I  think  of  it  as  one  of  the  pieces  of  a  system  that 
is  designed  to  get  past  waste  cleaned  up  but  it  is  imposing  respon- 
sibility on  those  who  caused  the  problem. 

Mr.  Oxley.  Do  you  think  that  retroactive  liability  is  fundamen- 
tally fair? 

Ms.  Schiffer.  I  believe  that  having  the  polluter  pay  to  clean  up 
his  or  her  waste  is  fundamentally  fair,  yes,  I  do. 

Mr.  Oxley.  If  someone  was  doing  everything  legal  up  until  1979 
and  then  the  Congress  passed  the  Superfund  bill  and  created  this 
so-called  "retroactive  liability,"  you  think  those  people  are  being 
treated  fairly? 

Ms.  Schiffer.  I  have  several  pieces  of  my  response  to  you,  Con- 
gressman Oxley.  I  believe  that  they  are  being  treated  fairly  be- 
cause I  believe  that  they  are  being  made  responsible  for  a  problem 
that  they  caused. 

I  also  think  that  to  say  that  they  were  behaving  completely  le- 
gally is  something  that  gets  misused  in  this  discussion,  because  in 
fact  as  of  1979  under  the  RCRA  statute  there  was  a  requirement 
that  people  clean  up  their  past  waste,  and  indeed  the  government 
was  bringing  lawsuits  to  enforce  that  obligation  and  courts  were 
imposing  it. 

I  think  that  before  that  companies  were  on  notice  under  provi- 
sions of  the  Clean  Water  Act  that  they  had  obligations  to  clean  up 
their  waste,  and  even  before  that  they  were  under  obligations  be- 
cause of  State  laws. 

Mr.  Oxley.  Let's  say  you  have  a  situation  where  the  so-called 
polluter  was  operating  under  State  laws,  in  some  cases  mandated 
to  dump  in  a  particular  area  or  a  municipal  facility.  Is  it  also  fair 
to  those  folks  who  were  just  simply  following  the  State  or  munici- 
pal statute? 

Ms.  Schiffer.  Congressman  Oxley,  we're  aware  of  no  instances 
where  people  were  mandated  to  dispose  of  wastes  in  a  certain 
place. 

Mr.  Oxley.  You  just  mentioned  the  mandatory  State  laws. 

Ms.  Schiffer.  There  were  indeed  State  laws  that  held  people  re- 
sponsible for  conducting  cleanups,  including  State  nuisance  laws, 
but  what  we  are  not  aware  of  is  any  instances  where  States  said 
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to  somebody  you  must  take  your  waste  to  a  particular  place.  I 
think  that  one  of  the  ways  in  which  the  discussions  under  this  stat- 
ute have  been  confused  is  raising  questions  about  where  people 
were  mandated  to  take  their  waste.  We  are  simply  not  aware  of 
those  instances. 

Mr.  Oxley.  We  have  some  in  the  record  we  will  be  glad  to  share 
with  you  later. 

Ms.  Schiffer.  I  would  appreciate  the  opportunity  to  respond  to 
those. 

Mr.  OXLEY.  I  appreciate  your  problem  and  I've  been  there  where 
you  are  trying  to  defend  the  status  quo,  and  I  think  the  status  quo 
is  a  failed  system  and  it's  difficult  to  do. 

Let  me  ask  you  this.  Your  statement  in  your  prepared  remarks 
was  that  the  current  system,  as  I  understand  it,  encourages  settle- 
ments rather  than  litigation.  Is  that  a  correct  assessment? 

Ms.  Schiffer.  That  is  correct. 

Mr.  Oxley.  Do  you  think  that  the  record  really  reflects  that  case 
and  the  fact  that  we  have  mountains  of  litigation,  thousands  of 
lawyers?  How  many  lawyers  do  you  have  at  Justice  that  do  envi- 
ronmental work? 

Ms.  Schiffer.  My  whole  division  does  environmental  work,  Con- 
gressman Oxley.  We  handle  Superfund  cases  both  from  bringing 
these  cases,  working  them  through  to  settlement  as  complicated 
cases;  we  defend  actions  that  are  brought  against  Federal  agencies 
and  challenges  to  Superfund  regulations  as  well. 

I  would  be  pleased  to  provide  you  with  exact  numbers  of  lawyers 
who  spend  time  doing  work.  It  is  a  significant  part  of  our  docket, 
but  what  I  think  it  is  important  to  point  out  is  a  lot  of  the  lawyers 
who  work  on  these  cases  are  involved  in  settlement  negotiations 
and  in  bringing  what  are  basically  very  complicated  cases  to  con- 
sensual resolution.  We  settle  the  vast  amount  of  our  Superfund 
cases. 

Mr.  Oxley.  Let  me  show  you  a  chart  here  and  ask  you  to  re- 
spond. This  is  the  chart  of  the  amount  of  man-hours  devoted  to 
Superfund  by  enforcement  lawyers  at  DOJ  as  opposed  to  the  other 
environmental  programs  for  the  years  1990  through  1992.  As  you 
can  see  from  that  chart,  the  amount  of  time  devoted  to  Superfund 
dwarfs  the  other  programs.  The  Department  of  Justice  has  allo- 
cated over  $32  million  a  year  from  the  Superfund  budget.  This 
funding  is  in  addition  to  the  almost  $200  million  that  EPA  admits 
that  it  spends  on  its  own  enforcement  activities.  This  brings  to 
mind  several  questions. 

DOJ  plays  a  key  role  in  pursuing  polluters,  those  who  are  break- 
ing environmental  laws  today,  air,  water,  RCRA,  and  so  forth. 
Don't  you  think  DOJ's  time  should  be  focused  on  current  polluters? 

[The  chart  referred  to  follows:] 
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Ms.  Schiffer.  Congressman,  let  me  say  a  couple  things.  I  can't 
see  all  of  the  details  of  that  chart  but  I  can  see  the  general  idea. 

Mr.  Oxley.  If  the  staff  could  turn  that  so  that  Ms.  Schiffer  can 
see  that. 

Is  that  better? 

Ms.  Schiffer.  It  is.  Thank  you.  I  appreciate  it. 

What  I  can  say  is  that  Superfund  is  a  very  important  program 
both  for  the  division  and  for  our  client  agencies  and  that  indeed  we 
do  devote  considerable  resources  to  handling  Superfund  cases  and 
moving  them  along  because  Superfund  cases  are  what  EPA,  one  of 
our  client  agencies,  refers  to  us  and  because  we  believe  that  this 
is  an  important  program  for  the  American  public  that  Congress 
and  the  administration  believes  should  be  moved  along  as  quickly 
as  possible. 

Mr.  Oxley.  Superfund  has  a  much  higher  priority  than  the  other 
environmental  programs,  as  shown  on  the  chart? 

Ms.  Schiffer.  All  of  our  environmental  programs  have  high  pri- 
ority within  the  division.  The  reason  that  we  spend  more  person - 
hours  on  the  Superfund  program  than  we  do  on  some  of  these  other 
programs  is  because  we  handle  cases  by  referral  from  client  agen- 
cies and  we  have  a  number  of  referrals  on  Superfund,  and  also  be- 
cause we  feel  that  it  is  important  to  move  these  cases  through  the 
system  as  quickly  as  we  can,  to  get  them  resolved  so  that  we  can 
get  the  cleanups  going  and  we  can  seek  reimbursement  for  the  Fed- 
eral treasury. 

Mr.  Oxley.  How  has  the  situation  changed  in  the  last  couple  of 
years?  Is  DOJ  support  staff  and  the  environmental  sections  of  the 
department  still  billing  the  majority  of  their  time  to  Superfund? 

Ms.  Schiffer.  If  you  are  asking  are  the  general  orders  of  mag- 
nitude of  the  numbers  the  same  in  the  past  few  years,  I  would  be 
pleased  to  provide  you  with  that  information.  The  general  orders 
of  magnitude  are  the  same,  I  believe. 

Mr.  Oxley.  How  many  full-time  employees  does  EPA  have,  Mr. 
Herman,  who  are  involved  directly  and  indirectly  in  enforcement 
activities? 

Mr.  Herman.  The  Office  of  Enforcement  is  now  the  Office  of  En- 
forcement and  Compliance  Assurance.  So  in  doing  both  enforce- 
ment and  compliance  activities,  which  is  the  administrator's  pro- 
gram, I  would  estimate  in  the  regions  and  headquarters  around 
3,500. 

Mr.  Oxley.  Thirty-five  hundred  people  or  man-hours? 

Mr.  Herman.  FTE,  and  that  includes  inspectors,  engineers.  All 
of  them  don't  do  enforcement  all  the  time.  They  work  on  enforce- 
ment-related activities,  though.  That  includes  Superfund,  clean 
water,  clean  air,  RCRA. 

Mr.  Oxley.  Mr.  Herman,  you  testified  that  the  repeal  up  to  the 
1987  date  only  benefits  insurers.  If  that's  the  case,  why  did  the 
President's  Conference  on  Small  Business  recently  overwhelmingly 
endorse  a  1987  date? 

Mr.  Herman.  Mr.  Chairman,  I'm  not  sure.  I  don't  know  why  they 
endorsed  it.  It  doesn't  respond,  for  me,  to  the  problem  of  ensuring 
that  the  polluters  pay.  In  post- 1980  you  do  have  CERCLA  and  they 
would  be  liable.  You'd  have  to  get  the  answer  from  them  as  to  why 
they  endorsed  the  1987. 
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Mr.  Oxley.  This  was  the  President's  own  Conference  on  Small 
Business. 

Mr.  Herman.  It's  a  conference  which  is  run  to  bring  in  small 
business  and  to  exchange  ideas  on  many,  many  issues,  and  the  con- 
ference itself  passed  many  resolutions.  The  administration  also  pre- 
sented many  programs  that  it  has  ongoing  for  small  business  to  the 
conference. 

Mr.  Oxley.  Mr.  Herman,  are  you  satisfied  with  the  current  pace 
of  cleanup? 

Mr.  Herman.  Mr.  Chairman,  for  the  past  2V2  years  the  adminis- 
trator— you  mentioned  the  status  quo,  that  it's  hard  to  defend  the 
status  quo.  Our  position  is  that  we  are  not  defending  the  status 
quo,  and  we  think  that  we  can  make  Superfund  better  and  we  have 
been  trying  to  work  with  you  and  with  others  on  that,  because  I 
think  we  all  recognize  that  changes  have  to  be  made. 

Mr.  Oxley.  So  you  are  not  satisfied  with  the  current  pace  of 
cleanup? 

Mr.  Herman.  I  think  we  can  do  better.  I  don't  think  that  repeal 
of  retroactive,  joint  and  several  liability  is  the  way  to  go.  What  we 
do  think  is  we  can  do  better;  we  can  improve  the  process  by  imple- 
menting many  of  the  reforms  which  were  proposed  in  the  legisla- 
tion during  the  last  session,  and  also  to  the  extent  that  the  law  al- 
lows us  to,  do  it  administratively. 

Mr.  Oxley.  Mr.  Herman,  your  testimony  was  that  if  we  repeal 
retroactive  to  1987  we  would  be  unable  to  maintain  the  current 
pace  of  cleanup.  We  want  to  do  better  than  the  current  pace  of 
cleanup,  and  we  don't  think  we  could  do  much  worse,  frankly. 

Mr.  Herman.  With  all  due  respect,  I  think  we  would  do  quite  a 
bit  worse  if  we  repeal  retroactive  liability.  The  estimates  of  the 
Congressional  Budget  Office,  Chemical  Manufactures  Association, 
Business  Round  Table,  and  our  own  are  that  the  costs  will  go  up 
tremendously.  This  is  at  the  same  time  that  our  appropriation  is 
being  slashed  in  this  regard.  I  think  cleanups  will  slow  down  dra- 
matically. We  will  not  be  able  to  go  forward  with  cleanups. 

Mr.  Oxley.  Ms.  Schiffer,  how  many  of  your  lawyers  actually  do 
cleanup? 

Ms.  Schiffer.  My  lawyers  have  many  skills,  Congressman 
Oxley,  but  engineering  isn't  really  one  of  them.  I  don't  mean  to  be 
flip  about  it.  My  lawyers  work  very  hard  on  the  lawsuits  that  get 
companies  to  do  cleanup. 

Actually,  it  may  be  helpful  if  you  look  at  a  chart  that  we  would 
like  to  provide  to  you  that  shows  that  for  the  funding  of  lawyers 
that  we  have  over  the  past  years,  from  1990  to  1994,  the  funding 
on  Superfund,  which  includes  all  parts  of  it,  including  the  criminal 
components  and  defense  actions,  was  about  $165  million,  and  for 
that  we  leveraged  cost  recovery  of  $1.2  billion  and  cleanup  work  of 
$3.1  billion  done  by  potentially  responsible  parties.  So  that  we  are 
really  extremely  cost  efficient  in  accomplishing  cleanups  and  seeing 
that  cleanups  go  forward. 
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We  enter  many  consent  decrees  where  companies  agree  to  do  the 
work,  and  we  participate  in  rulings  by  courts  where  companies  are 
ordered  to  do  the  work  to  get  cleanups,  and  that  my  lawyers  are 
very  successful  at  getting  accomplished. 

Mr.  Oxley.  Let  me  quote  you  Mr.  Herman's  boss.  As  shown  on 
this  chart,  in  her  testimony  before  the  Transportation  and  Infra- 
structure Committee  Administrator  Browner  claimed  that  "every 
dollar  spent  on  enforcement  results  in  $9  of  cleanup."  Obviously 
that  would  be  a  great  return  on  investment  if  it  were  really  accu- 
rate, but  I  think  it  fails  to  count  a  number  of  important  factors. 
First,  it  doesn't  count  any  of  the  billion  dollars  wasted  annually  by 
the  private  sector  trying  to  deal  with  the  EPA.  Second,  it  doesn't 
count  nearly  $200  million  in  annual  enforcement  costs  which  CBO 
believes  could  be  saved  through  a  1987  cutoff  of  liability,  and  fi- 
nally it  doesn't  count  any  of  the  funds  lost  through  less  investment, 
development  or  fewer  jobs.  In  fact,  it  looks  like  it  costs  society  al- 
most $1  for  every  dollar  you  raised  for  cleanup. 

I  guess  we  get  back  to  the  initial  question.  How  can  you  defend 
the  status  quo  based  on  that  testimony? 

[The  chart  referred  to  follows:] 
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Ms.  SCHIFFER.  Let  me  give  a  little  bit  of  response  to  that,  Con- 
gressman Oxley,  without  saying  anything  about  the  particular 
numbers  that  I  don't  know  exactly.  In  terms  of  transaction  costs, 
we  are  working  very  hard  at  reducing  the  transaction  costs  in  the 
system,  and  we  will  say  that  the  most  efficient  part  of  it  is  the  gov- 
ernment getting  private  companies  to  undertake  cleanups  and  re- 
imburse the  Superfund. 

Mr.  Oxley.  Do  you  think  you  need  help  from  us  to  reduce  those 
transactions  costs  or  can  you  do  it  on  your  own? 

Ms.  SCHIFFER.  The  kind  of  legislation  that  has  been  proposed  as 
the  coalition  proposal  last  year  we  think  would  make  reduction  of 
transaction  costs  more  efficient  and  it's  the  kind  of  legislation  that 
has  been  proposed  by  Congressmen  Upton  and  Boucher.  What  it 
would  do  is  take  that  first  step  of  transaction  costs,  the  government 
working  with  PRP's,  and  then  the  next  step  where  the  PRP's  sue 
each  other  on  contribution  and  fold  those  two  parts  together.  We 
think  that's  an  efficient  way  to  reduce  transaction  costs. 

We,  with  EPA,  are  taking  some  steps  to  pilot  that  approach  on 
our  own,  but  we  think  that  that  legislation  would  be  an  important 
Superfund  reform.  That  Superfund  reform  keeps  and  takes  into  ac- 
count the  3-part  core  liability  system  that  we  have  described  of 
strict,  joint  and  several,  and  retroactive  liability,  but  it  does  it  in 
a  way  that  we  think  would  help  reduce  transaction  costs. 

The  biggest  piece  of  transaction  costs  is  the  private  companies 
suing  their  insurers,  and  that  is  something  that  really  is  not  the 
direct  responsibility  of  the  government  to  the  Superfund  programs 
but  which  is  something  that  the  coalition  proposal  last  year  as  well 
addressed  in  a  separate  part  of  the  legislation. 

Mr.  Oxley.  Thank  you.  My  time  has  far  expired.  Since  we  only 
have  two  witnesses,  I  wanted  to  give  all  the  members  an  oppor- 
tunity, so  I  thought  I  would  set  that  pace. 

I  now  recognize  the  ranking  member,  the  gentleman  from  Michi- 
gan. 

Mr.  DlNGELL.  Thank  you,  Mr.  Chairman.  I  ask  unanimous  con- 
sent that  the  list  of  supporters  of  last  year's  bill  be  inserted  in  the 
record  at  the  appropriate  place,  Mr.  Chairman. 

Mr.  Oxley.  Without  objection. 

[The  list  referred  to  follows:] 

The  following  groups,  organizations  and  companies  support  passage  of  the 
Superfund  Reform  Act  of  1994  this  year: 

Aetna  Life  and  Casualty;  AgriBank;  Allied  Signal  Inc.;  Alpert  and  Alpert;  Amer- 
ican Automobile  Manufacturers  Association  (the  three  domestic  auto  manufacturers 
representing  over  720,000  jobs);  American  Bankers  Association  (representing  over 
90%  of  the  U.S.  banking  industry);  American  Communities  for  Cleanup  Equity  (rep- 
resenting over  100  communities  nationwide);  American  Insurance  Association  (rep- 
resenting 270  of  the  largest  P&C  insurance  companies);  American  International 
Group;  Amoco  Corporation;  ANNACO;  ARCO;  Ashland  Oil,  Inc.;  Associated  Builders 
&  Contractors  (16,005  members);  Association  of  American  Railroads;  AT&T; 
BancOne;  Bank  of  America;  The  Bankers  Roundtable  (representing  the  largest  125 
bank  holding  companies  in  the  U.S.);  Bankers  Trust  Company;  Barnett  Banks,  Inc.; 
Behr  Precious  Metals,  Inc.;  Black  &  Decker;  The  Boeing  Company;  B  P  America, 
Inc.;  Browning-Ferris  Industries;  California  Bankers  Association;  Chemical  Manu- 
facturers Association  (representing  over  90%  of  the  U.S.  chemical  production  and 
employing  over  1  million  workers);  Chevron  Corporation;  Chrysler  Corporation; 
Ciba;  Clean  Sites  (a  non-profit  organization  involved  in  cleanup  of  Superfund  sites 
in  more  than  35  States  whose  Board  includes  three  former  EPA  Administrators);  M. 
Cohen  Iron  &  Metal  Co.;  Colonial  Metal;  Cozzi  Iron  &  Metal  Inc.;  Denbo  Scrap  Ma- 
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tenals,  Inc.;  The  Dow  Chemical  Company;  DuPont;  Electronic  Industries  Associa- 
tion; Environmental  Bankers  Association  (representing  30  banks  and  one  State 
Banking  Association):  Environmental  Capital  Corporation;  Environmental  Defense 
Fund;  Equipment  Leasing  Association  (representing  700  companies);  Farm  Credit 
Bank;  Farm  Credit  Bank  of  Baltimore;  Farm  Credit  Council;  Federal  Metal  Co.;  Fi- 
nancial Commissioner,  State  of  Montana;  First  Chicago  Corporation;  Fisher  Steel 
and  Supply  Co.;  FMC  Corporation;  Forman  Metal  Co.;  Gachman  Metals;  General 
Electric  Company;  General  Motors;  William  Goodman  &  Sons,  Inc.;  Goodyear  Tire 
&  Rubber  Company;  Grossman  Iron  &  Steel  Co.;  Hercules  Incorporated;  Hillman 
Metals;  Hugo-New  Proller;  Hummelstein  Iron  &  Metal,  Inc.;  Independent  Bankers 
Association  of  America;  Industrial  Metal  Processing;  Institute  of  Scrap  Recycling  In- 
dustries (representing  over  1,600  recycling  companies  across  America);  Intel 
Jacobson  Metal  Co.;  J.L.  Proier  Iron  &  Steel  Co.;  K  &  F  Industries;  Keystone  Iron 
and  Metal  Company,  Inc.,  Klempner  Brothers  Inc.;  Lockheed;  Lloyd's  of  London; 
Louis  Padnos  Iron  &  Metal  Co.;  Massachusetts  Mutual  Life  Insurance  Co.;  McKin- 
ley  Iron  Inc.;  M.  Lipsitz  &  Co.;  Miller  Compressing  Co.;  Mindles  Metals,  Inc.;  Mon- 
santo Company;  Mortgage  Bankers  Association  (2,700  members,  including  mortgage 
originators,  servers  and  investors);  Stanton  A.  Moss,  Inc.;  The  Municipal  Waste 
Management  Association;  National  Apartment  Association  (25,000  members);  Na- 
tional Association  of  Counties;  National  Association  of  Home  Builders  (172,000 
members);  National  Association  of  Realtors  (740,000  members);  National  Association 
of  Towns  and  Townships  (represents  over  13,000  towns  and  townships);  National 
Federation  of  Independent  Business  (represents  over  600,000  small  businesses  na- 
tionwide); National  Fiber  Supply;  National  Multi  Housing  Council  (330  members); 
The  National  Paint  and  Coatings  Association  (represents  over  500  companies  which 
produce  approximately  75%  of  the  paints  and  coatings  sold  in  the  U.S.);  National 
Realty  Committee;  National  School  Boards  Association  (represents  over  2,000  school 
boards  nationwide);  National  Wildlife  Federation;  Natural  Resources  Defense  Coun- 
cil; New  Butte  Mining;  Olin;  Parin  Del  Metal  Recycling  Corp.;  Petroleum  Marketers 
Association  of  America;  Philips  Electronics;  Printing  Industries  of  America  (rep- 
resents over  14,000  printing  companies  nationwide);  Reynolds  Metals  Company; 
Robin  and  Haas  Company;  Rubino  Brothers,  Inc.;  Savings  &  Community  Bankers 
of  America;  SBC  Sales  Corp.;  Schiabo  Corp.;  Schiabo  Hudson  Corp.;  Schievons- 
Bonome  Corp.;  Sierra  Club;  Small  Business  Legislative  Council  (umbrella  group  con- 
sisting of  39  organizations  representing  hundreds  of  thousands  of  small  businesses 
throughout  America)'  Sparten  Iron  &  Metal  Corporation;  Trail  Chemical  Corpora- 
tion; Tri-State  Iron  &  Metal  Co.;  Unified  Alloys  &  Steel  Corp.;  Union  Pacific  Cor- 
poration; The  United  States  Conference  of  Mayors  (representing  1,100  of  the  largest 
cities  in  the  nation);  United  Technologies;  Utah  Metal  Works,  Inc.;  Charles  Williams 
&  Sons  Co.;  and  WMX  Technologies,  inc. 

Mr.  Dingell.  I  ask  unanimous  consent  that  the  record  remain 
open  so  that  we  can  continue  to  receive  responses  to  questions  and 
that  there  would  be  additional  opportunity  for  insertion  of  informa- 
tion and  material  from  the  witnesses. 

Mr.  Oxley.  Without  objection. 

Also,  let  me  add,  unanimous  consent  also  is  requested  for  any 
opening  statements  that  members  may  want  to  insert  in  the 
record,  and  that  will  be  part  of  the  record. 

Mr.  Oxley.  The  gentleman  from  Michigan. 

Mr.  Dingell.  Thank  you,  Mr.  Chairman. 

The  Chemical  Manufactures  Association  testified  before  this  sub- 
committee that  the  repeal  of  retroactive  liability  that  maintains  the 
current  pace  of  cleanups  would  require  in  the  range  of  $2.5  billion, 
excluding  reimbursement  of  past  costs.  It  should  be  noted  that  this 
$2.5  billion  per  year  estimate  is  based  on  a  liability  cutoff  of  De- 
cember 11,  1980.  This  estimate  takes  into  account  the  remedy  se- 
lection savings  of  approximately  35  percent  and  administrative  sav- 
ings of  approximately  40  percent. 

A  few  days  after  this  testimony  I  received  a  letter  from  CMA  re- 
sponding to  my  follow-up  questions  on  this  cost  estimate.  I  would 
ask  unanimous  consent  that  that  be  inserted  in  the  record,  Mr. 
Chairman. 
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Mr.  Oxley.  Without  objection. 

[The  letter  referred  to  appears  on  p.  155.] 

Mr.  Dingell.  CMA  states  in  the  letter,  "The  Business  Round 
Table  calculations  have  led  CMA  to  question  whether  our  $2.5  bil- 
lion estimate  is  too  conservative."  They  continue.  "Based  upon  sev- 
eral BRT  briefings  with  CMA,  it  appears  that  the  BRT  model  may 
have  calculated  that  retroactive  liability  repeal  would  cost  $2.9  bil- 
lion annually,  excluding  past  costs,  under  assumptions  very  similar 
to  CMA."  Do  you  agree,  Ms.  Schiffer  and  Mr.  Herman,  that  the 
CMA  estimate  is  too  conservative? 

Mr.  Herman.  Yes,  Mr.  Chairman,  we  do. 

Mr.  Dingell.  Can  you  give  us  some  appreciation  of  what  you 
think  the  real  costs  would  be? 

Mr.  Herman.  This,  of  course,  is  dependent  on  what  our  appro- 
priation is  going  to  be.  This  is  going  to  be  a  major  factor.  We  would 
estimate  that  it's  in  the  range  of  over  $3  billion  a  year. 

Mr.  Dingell.  One  of  the  guiding  principles  of  retroactive  liability 
repeal  that  has  been  advanced  by  CMA,  the  Business  Round  Table, 
and  electronic  industry  is  the  repayment  of  costs  to  those  parties 
who  stepped  up  to  the  plate  and  spent  several  billion  dollars  to 
clean  up  sites  in  the  past.  These  companies  and  associations  assert, 
and  I  would  agree,  that  it  is  fundamentally  unfair  to  punish  those 
who  have  been  good  citizens  by  eliminating  retroactive  liability  for 
those  who  have  hidden  in  the  weeds  and  at  the  same  time  failing 
to  acknowledge  the  efforts  of  good  citizens  and  responsible  corpora- 
tions. 

CMA  has  stated  that  its  $2.5  billion  estimate  does  not  include  re- 
imbursement for  past  costs  to  those  who  have  paid  in  the  past.  In 
their  July  12,  1995,  letter  to  me,  CMA  states  reimbursement  of  all 
past  costs  excluding  the  costs  of  ongoing  construction  which  are  in- 
cluded in  CMA  $2.5  billion  estimate  would  increase  the  total  ex- 
pense to  the  program  that  repeals  retroactive  liability  by  approxi- 
mately $6  billion,  or  $600  million  annually  for  10  years. 

I've  also  seen  higher  estimates.  Whatever  the  actual  figures,  do 
you,  Ms.  Schiffer  and  Mr.  Herman,  agree  that  reimbursement  of  all 
past  costs  would  increase  the  total  expense  to  the  program  that  re- 
peals retroactive  liability  by  billions  of  dollars? 

Ms.  Schiffer.  Congressman  Dingell,  we  certainly  agree  that  re- 
payment of  past  costs  would  increase  the  cost  of  the  programs  by 
billions  of  dollars. 

The  other  thing  that  it  would  do  is  that  it  would  create  enormous 
transaction  costs,  exactly  what  we  are  trying  to  reduce.  If  you  re- 
peal retroactive  liability  effective  1980,  you  have  a  number  of  sites 
where  disposal  took  place  either  before  1980  or  after  1980.  You'd 
have  to  litigate  that.  Even  if  you  do  it  for  1987,  you  would  have 
enormous  amounts  of  litigation  over  how  much  money  would  have 
to  be  reimbursed.  You'd  have  to  look  at  company  records;  they 
would  have  to  come  forward  with  what  they've  spent  whether  they 
keep  the  records  that  way  or  not.  So  we  would  simply  shift  the 
focus  of  transaction  costs  to  a  new  center  and  increase  them  enor- 
mously. 

Mr.  Dingell.  There  are  other  factors  which  may  also  increase 
CMA's  $2.5  billion  estimate  that  may  not  have  been  taken  into  ac- 
count by  CMA.  Some  of  these  factors  would  be  utilization  of  a  li- 
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ability  cutoff  date  of  1987,  repeal  of  retroactive  liability  for  removal 
actions  in  addition  to  remedial  actions,  EPA  funding  of  orphan 
shares,  the  inherent  inefficiencies  in  a  public  works  program,  and 
the  shifting  of  the  ongoing  operation  and  maintenance  from  the  pri- 
vate sector  to  the  EPA. 

Do  you  agree  that  any  of  these  factors  would  increase  the  ex- 
pense to  the  program  that  repeals  retroactive  liability? 

Mr.  Herman.  I  think  all  of  them  would,  Congressman  Dingell. 
Our  studies  certainly  show  that  the  private  parties  run  a  more  effi- 
cient cleanup  effort  than  when  State  or  Federal  Government  runs 
it. 

Mr.  Dingell.  Existing  Superfund  taxes  raise  approximately  $1.5 
billion  annually.  VA,  HUD  and  independent  agencies  appropriation 
bills  contain  an  EPA  appropriation  for  the  Superfund  programs  in 
the  amount  of  $998,400,000.  It  seems  obvious,  even  assuming 
CMA's  2.5  figure  was  in  the  ballpark,  that  merely  extending  and 
not  expanding  the  existing  Superfund  taxes  will  not  provide 
enough  trust  fund  revenues  to  finance  the  proposal  to  repeal  retro- 
active liability  either  as  of  1980  or  1987. 

Do  you  agree? 

Mr.  Herman.  Mr.  Dingell,  I  agree  wholeheartedly.  If  I  may  for 
a  second  just  expand,  because  this  is  something  that  is  extremely 
current.  It  happened  to  us  last  week  and  this  is  the  first  oppor- 
tunity to  discuss  the  impact  of  those  cuts  on  the  programs. 

It's  our  view  that  the  Superfund  budget  cuts  will  harm  thou- 
sands of  citizens  living  next  to  Superfund  sites  as  well  as  the  hun- 
dreds of  companies  who  are  cleaning  up  sites  and  who  are  seeking 
to  benefit  from  EPA's  fairness  initiatives  and  from  resolving  expe- 
ditiously their  cleanup  liabilities.  Superfund  budget  cuts  will  pre- 
vent cleanups  from  going  forward  at  more  than  135  Superfund 
sites  across  the  Nation. 

Additionally,  we  will  be  unable  to  proceed  with  cleanup  designs 
at  an  additional  132  sites  where  cleanup  studies  are  completed. 

The  budget  cuts  will  halt  cleanup  at  both  federally  funded  and 
privately  funded  sites. 

Mr.  Dingell.  Because  there  would  be  no  supervision. 

Mr.  Herman.  That's  correct. 

We  will  be  unable  to  clean  up  or  design  cleanup  at  sites  where 
there  are  no  viable  parties  to  perform  the  cleanup.  We  will  not  be 
able  to  oversee  hundreds  of  private  cleanups,  as  you  mentioned.  We 
will  be  unable  to  approve  work  plans  as  stipulated  in  consent  de- 
crees between  EPA  and  private  parties  governing  Superfund  clean- 
ups. 

The  cuts  will  not  only  affect  immediate  enforcement  activities 
and  cleanup  activities  but  will  also  have  significant  impacts  on 
cleanups  well  beyond  1996. 

The  cuts  will  eliminate  EPA's  efforts  to  reduce  private  sector 
transaction  costs,  a  primary  goal  for  all  of  us  advocating  Superfund 
reform. 

There  would  be  a  major  reduction  in  EPA  efforts  to  complete  and 
settle  cleanup  negotiations  initiated  this  fiscal  year,  and  no  new 
cleanup  negotiations  will  be  initiated  in  1996. 

The  proposed  cuts  would  result  in  a  reduction  of  cost  recovery 
from  responsible  parties  amounting  to  over  $300  million  annually, 
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potentially  costing  the  government  more  than  the  proposed  cuts 
would  save.  Statutes  of  limitations  on  recovery  of  these  costs  may 
expire,  forever  barring  the  actions. 

EPA's  enforcement  fairness  efforts  such  as  allocation  pilots,  de 
minimis,  and  ability  to  pay  settlements  and  alternative  dispute  res- 
olution will  be  eliminated  at  55  sites  where  we  have  started  pilots. 

The  budget  cuts  mean  that  anticipated  private  sector  transaction 
cost  savings  as  a  result  of  these  fairness  efforts  will  be  lost. 

Finally,  and  this  is  quite  important,  a  30  percent  cut  in  the 
emergency  or  removal  budget  would  mean  that  1  in  3  actions  taken 
to  abate  an  immediate  and  substantial  endangerment  to  public 
health,  welfare  or  the  environment  could  be  completely  terminated. 
In  the  past,  EPA's  fixed  removal  action  budget  of  $114  million 
funded  approximately  77  emergency  actions  annually.  These  in- 
clude activities  to  address  train  derailments,  chemical  plant  explo- 
sions which  cause  a  release  of  a  toxic  or  hazardous  substance. 

The  budget  has  also  allowed  approximately  137  time  critical  re- 
moval actions,  actions  undertaken  before  an  emergency  situation 
develops,  and  the  cuts  would  mean  that  funds  would  be  diverted 
from  time  critical  actions  to  emergency  actions. 

In  sum,  the  cuts  would  undermine  the  protection  of  the  lives  and 
communities  of  citizens  and  result  in  dramatically  increased  costs 
and  uncertainty  for  responsible  parties. 

Mr.  Chairman,  what  I  would  request  is  that  I  be  allowed  to  sub- 
mit for  the  record  a  list  of  the  sites  that  we  project  would  be  af- 
fected and  a  description. 

Mr.  Oxley.  Without  objection. 

Mr.  Herman.  Thank  you,  Mr.  Chairman. 

[The  following  information  was  received  for  the  record:] 

Proposed  Fiscal  Year  1996  Superfund  Budget  Cuts 

Overall  Impacts  at  Hundreds  of  Sites 

The  Superfund  budget  cuts  will  harm  the  thousands  of  citizens  living  next  to 
Superfund  sites  as  well  as  the  hundreds  of  companies  who  are  cleaning  up  sites  and 
who  are  seeking  to  benefit  from  EPA's  fairness  initiatives  and  from  resolving  expedi- 
tiously their  cleanup  liabilities. 

Currently,  approximately  80%  of  Superfund  sites  are  cleaned  up  by  private  par- 
ties. The  reduction  in  FY96  Superfund  appropriations  will  halt  cleanups  at  both  fed- 
erally funded  and  privately  funded  sites.  Without  adequate  funds,  EPA  will  be  un- 
able to  clean  up  or  design  cleanups  at  sites  across  the  nation  where  there  are  no 
viable  parties  to  perform  the  cleanup.  EPA  will  also  be  unable  to  oversee  hundreds 
of  privately  funded  cleanups.  EPA  will  also  be  unable  to  approve  work  plans  as  stip- 
ulated in  consent  decrees  between  EPA  and  private  parties  governing  Superfund 
cleanups.  The  result  is  that  companies  will  have  no  assurance  that  their  cleanups 
are  adequate  or  protective  and  they  will  be  unable  to  proceed  with  cleanups.  Private 
work  will  thereby  be  slowed  down  or  halted  completely.  Thus,  the  Superfund  budget 
cuts  will  prevent  cleanups  from  going  forward  at  more  than  135  Superfund  sites 
across  the  nation.  EPA  will  also  be  unable  to  proceed  with  cleanup  designs  at  an 
additional  132  Superfund  sites  where  the  cleanup  studies  are  complete. 

Impacts  of  the  Enforcement  Cuts 

The  $100  million  reduction  in  the  FY96  Superfund  Enforcement  budget  will  also 
have  drastic  consequences.  These  cuts  will  impact  not  only  the  enforcement  activi- 
ties but  will  also  have  significant  impacts  on  cleanups  well  beyond  FY96.  The  cuts 
will  eliminate  EPA's  efforts  to  reduce  private  sector  transaction  costs — a  primary 
goal  of  all  those  advocating  Superfund  reform. 

Most  significant  will  be  the  reduction  in  EPA's  ability  to  work  with  the  private 
sector  to  continue  cleanups.  There  will  be  a  total  reduction  in  efforts  to  negotiate 
and  settle  with  PRPs  to  conduct  site  studies  (RI/FS).  There  will  be  a  50%  reduction 
in  efforts  to  complete  and  settle  cleanup  negotiations  already  initiated  in  FY95.  No 
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new  cleanup  negotiations  will  be  initiated  in  FY96.  This,  when  tied  to  the  reductions 
in  Federal  cleanup  monies  available,  will  essentially  bring  future  cleanups  at  nearly 
100  sites  slated  for  design  and  cleanup  negotiation  and  settlement  to  a  complete 
standstill.  The  impact  of  delays  in  these  cleanups  will  be  felt  well  beyond  FY96.  In 
addition,  delays  in  negotiating  and  settling  for  new  RI/FSs  will  cause  significant 
long  term  delays  at  these  sites,  possibly  delaying  the  start  of  cleanup  well  into  the 
next  century. 

The  proposed  cuts  would  significantly  reduce  the  cost  recovery  from  responsible 
parties  over  $300  million  annually,  potentially  costing  the  government  more  than 
the  proposed  cuts  would  save.  In  addition,  there  are  billions  of  dollars  in  unre- 
covered  costs  owed  to  the  federal  government  for  Superfund  response  costs.  The 
deep  proposed  cuts  to  the  enforcement  budget  will  severely  inhibit  the  government's 
ability  to  recover  these  costs  promptly.  Statutes  of  limitation  on  recovery  of  these 
costs  may  expire,  forever  barring  recovery  of  these  costs. 

EPA's  ability  to  identify  Potentially  Responsible  Parties  (PRPs)  to  conduct  future 
cleanups  will  be  eliminated  with  the  exception  of  sites  where  emergency  response 
actions  are  needed.  In  addition,  EPA's  "enforcement  fairness"  efforts  such  as  alloca- 
tion pilots,  de  minimis  and  ability  to  pay  settlements,  and  Alternative  Dispute  Reso- 
lution (ADR)  will  be  eliminated  at  55  sites.  The  budget  cuts  mean  that  any  antici- 
Eated  private  sector  transaction  cost  savings  as  a  result  of  these  fairness  efforts  will 
e  lost. 

Impacts  on  the  Emergency  (Removal)  Budget 

A  30%  cut  in  the  emergency,  or  removal,  budget  would  mean  that  1  in  3  actions 
to  abate  an  immediate  and  substantial  endangerment  to  public  health,  welfare  or 
the  environment  would  be  completely  terminated.  In  the  past,  the  removal  action 
budget  has  been  fixed  at  $114  million.  This  has  funded  approximately  77  emergency 
actions  annually.  These  include  activities  such  as  train  derailments  and  chemical 
plant  explosions  which  cause  a  release  of  a  toxic  or  hazardous  substance.  The  budg- 
et has  also  allowed  approximately  137  time-critical  actions.  Time-critical  removal  ac- 
tions are  begun  before  an  emergency  situation  develops. 

A  30%  cut  in  the  removal  action  budget,  or  $34  million,  means  that  EPA  would 
shift  funds  to  emergency  actions  from  time-critical  actions.  This  would  be  necessary 
to  avoid  the  immediate  threat  of  human  death  or  injury  posed  by  chemical  emer- 
gencies. 

Approximately  half  of  all  time-critical  actions  would  not  be  funded.  The  result  is 
that  the  number  of  emergencies  would  increase,  as  would  the  cost  of  a  cleanup  be- 
cause sites  would  deteriorate  to  emergency  conditions  before  an  action  would  be  ini- 
tiated. 

The  real-world  impact  of  EPA's  inability  to  fund  time-critical  actions  is  that:  (1) 
communities  living  near  1  in  2  sites  with  drums  leaking  hazardous  substances 
would  not  be  protected;  (2)  half  of  all  communities  with  drinking  water  contami- 
nated by  Superfund  sites  would  not  receive  clean  drinking  water  supplies;  and,  (3) 
half  of  all  residents  who  need  to  be  temporarily  relocated  from  their  homes  to  avoid 
exposures  would  not  be  relocated.  Cleanups  would  halt  at  more  than  113  sites 
across  the  nation.  At  more  than  132  sites,  all  studies  have  been  completed,  and  EPA 
or  private  parties  will  be  unable  to  proceed  to  design  cleanups.  A  description  of  some 
of  these  sites  follows: 

Peterson  I  Puritan,  Inc.  Site,  Rhode  Island — The  Site  is  in  the  Blackstone  River 
Valley  and  contamination  from  the  site  has  impacted  groundwater  and  municipal 
water  production  wells  along  the  River  in  the  towns  of  Cumberland  and  Lincoln. 
These  wells  are  now  out  of  service.  The  State's  Blackstone  River  National  Heritage 
Park  is  being  developed  along  the  historic  canal  and  River  route,  through  the  Site, 
predominately  on  the  Lincoln  side  of  the  River.  An  estimated  6,200  gallons  of  PCE 
from  a  railcar  spill  has  contaminated  the  site.  An  on-site  septic  system  and 
leachfield  located  at  an  abutting  facility  which  contains  volatile  organic  contami- 
nants (VOCs).  These  VOCs  are  liberating  arsenic  into  the  ground  water  through  bio- 
logical activity  which  occurs  in  a  reducing  (non-oxidized)  environment.  EPA's  role 
is  to  oversee  and  approve  the  settling  parties'  work  and  to  provide  assurances  to 
the  public  that  the  remedy  meets  established  cleanup  criteria  within  a  reasonable 
time  frame.  Potential  budget  cuts  will  impede  EPA's  ability  to  perform  oversight. 
Without  proper  and  efficient  oversight,  EPA  approval  of  ongoing  work  would  be  se- 
verely hampered,  lending  the  settling  parties'  little  assurance  of  EPA  issuing  certifi- 
cation at  the  completion  of  the  remedy.  This  would  leave  the  settling  parties  with 
few  incentives  for  progressing  with  the  cleanup.  Moreover,  EPA's  ability  to  assure 
the  health  and  welfare  of  the  public  and  the  environment  at  the  completion  of  the 
OU  1  remedy  would  be  greatly  hindered.  Future  efforts  to  address  the  other  por- 
tions of  the  site  will  be  indefinitely  curtailed.  If  left  unaddressed,  Site  contaminants 
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would  continue  to  migrate  further  impacting  a  viable  aquifer  and  future  potential 
drinking  water  source.  The  public  will  continue  to  be  at  potential  risk  from  direct 
contact  with  or  accidental  ingestion  of  contaminated  groundwater,  leachate  or  con- 
taminated soil. 

Groveland  Wells.  Massachusetts — The  contaminants  at  this  site  are  volatile  or- 
ganic compounds,  primarily  TCE.  There  is  extensive  contamination  of  the  ground- 
water and  groundwater  containing  TCE  is  migrating  toward  the  Merrimack  River. 
The  groundwater  contaminant  plume  is  currently  about  75  acres.  The  groundwater 
aquifer  is  a  primary  drinking  water  resource  for  the  town;  withdrawal  capacity  of 
one  of  the  two  municipal  supply  wells  has  been  reduced  in  order  not  to  induce  cap- 
ture of  the  contaminated  groundwater. 

Raymark,  Connecticut— Over  60  contaminants  are  found  in  the  oil  and  ground- 
water onsite.  Primary  contaminants  of  concern  in  the  soil  include:  Asbestos,  PCBs, 
Dioxins  and  Furans,  Lead,  and  VOCs.  A  loss  in  funding  for  this  high  profile  project 
will  significantly  impact  the  current  likelihood  for  future  redevelopment.  At  the  cur- 
rent time,  EPA  is  working  very  closely  with  a  Prospective  Purchaser  who  has  indi- 
cated that  the  "window  of  opportunity"  for  this  property  and  their  redevelopment 
project  is  only  for  the  next  1  to  IV2  years. 

Davis  Liquid  Waste,  Rhode  Island — The  Davis  Liquid  Waste  Site  is  an  inactive 
10  acre  hazardous  waste  disposal  facility  located  in  rural  Smithfield,  RI,  Providence 
County.  Throughout  the  1970s  the  site  accepted  liquid  and  drummed  chemical 
wastes  into  unlined  lagoons.  These  activities  resulted  in  soils,  surface  water,  sedi- 
ments and  ground  water  that  are  highly  contaminated  with  VOCs  and  metals. 
About  240  persons  who  use  ground  water  live  within  one  mile  of  the  site.  If  the 
agency  failed  to  provide  the  funds  necessary  to  complete  an  alternate  water  supply 
these  people  would  be  at  risk  from  potentially  drinking  contaminated  water.  The  re- 
sult of  not  funding  the  onsite  ground  water  cleanup  work  would  be  additional  cost 
to  the  Government  to  update  the  design  to  satisfy  any  changes  necessary  in  the  de- 
sign and  bid  documents. 

The  Sullivan's  Ledge  Superfund  Site,  New  Bedford,  MA  (Cong.  Dist.  4)— The  Sulli- 
van's Ledge  Superfund  Site  is  located  in  New  Bedford,  Massachusetts.  The  site, 
which  consists  of  an  old  gravel  quarry  and  an  adjacent  wetlands  area,  was  used  for 
the  disposal  of  industrial  and  solid  wastes  from  1935  through  the  1970's.  The  clean- 
up of  the  site  has  been  divided  into  two  operable  units  (OU-I  and  OU-II).  EPA  has 
entered  into  consent  decrees  with  15  responsible  parties  to  design,  construct  and  op- 
erate the  remedial  actions  at  both  operable  units.  The  potential  budget  cuts  could 
impact  the  Agency's  ability  to  oversee  the  construction  of  a  groundwater  treatment 
system  and  a  cap  over  the  disposal  area  at  OU-I,  and  remediation  of  PCB-contami- 
nated  wetlands  areas  at  OU-II.  Further,  the  Wampanoag  Indian  Tribe  is  con- 
templating the  purchase  of  property  adjacent  to  OU-II  to  develop  a  casino  and  fam- 
ily theme  park.  If  the  casino  project  goes  forward,  the  Tribe  may  also  seek  an  option 
to  purchase  the  OU-II  property.  Thus,  a  delay  in  the  cleanup  of  OU-II  could  hinder 
the  beneficial  reuse  of  this  land. 

Berks  Landfill,  PA— Is  a  66  acre  municipal  and  industrial  landfill.  Volatile  organic 
compounds,  which  are  suggested  carcinogens,  have  been  found  in  the  groundwater. 
A  rescission  and  funding  shortfall  would  hamper  EPA's  ability  to  provide  adequate 
oversight  of  the  PRP's  activities. 

River  Road  Site,  PA — Is  a  102  acre  site  comprised  of  an  inactive  landfill.  During 
operation,  the  landfill  accepted  municipal  and  industrial  wastes.  The  groundwater 
is  contaminated  with  volatile  organic  compounds  and  the  present  owners  have  been 
fined  for  discharging  leachate  from  the  landfill  into  the  nearby  river.  The  ground- 
water/ieachate  collection  system  is  not  operating  properly  and  the  sedimentation 
ponds  drain  water  into  the  Shenango  River.  4500  people  live  within  one  mile  of  the 
site  and  the  river  is  a  water  source  for  7500  people  through  the  local  water  author- 
ity. EPA  will  not  have  funding  to  oversee  the  cleanup  under  the  budget  reductions. 

Tyson's  site,  PA — Is  a  4  acre  abandoned  septic  and  chemical  waste  disposal  site 
adjacent  to  the  Schuylkill  River.  Soils  and  groundwater  are  contaminated  with  vola- 
tile organic  compounds,  including  the  known  carcinogen  1,2,3-trichloropropane,  and 
xylene,  toluene  and  ethylbenzene.  The  groundwater  is  severely  contaminated  with 
VOCs  and  has  migrated  into  the  bedrock,  where  it  acts  as  a  continuous  source  for 
contaminating  the  groundwater. 

Strasburg  Landfill,  PA— Is  a  former  industrial  and  municipal  landfill.  Leachate 
from  the  landfill  flows  into  Briar  Run,  one  of  only  two  natural  trout  breeding 
streams  in  southeastern  Pennsylvania,  and  into  Brandywine  Creek,  which  has  been 
identified  as  a  scenic  stream  in  the  area.  Landfill  leachate  has  also  contaminated 
groundwater  in  nearby  home  wells.  EPA  would  most  likely  perform  the  cleanup,  and 
a  funding  shortfall  would  prevent  any  cleanup. 
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The  Metal  Banks  site,  PA — Is  6  miles  from  downtown  Philadelphia  next  to  the 
Delaware  River.  The  site  owner  recycled  electrical  transformers  through  the  1960s. 
Oil  spills  caused  PCB  contamination  in  the  soil  and  groundwater.  The  groundwater, 
combined  with  the  tides  from  the  Delaware  River,  have  spread  the  PCBs  through 
the  sediments  in  the  Delaware  River.  The  areas  adjacent  to  the  site  include  a  boat- 
ing marina,  an  orphanage,  and  a  wetland  which  is  a  feeding  ground  for  fish  and 
waterfowl.  A  funding  shortfall  would  prevent  EPA  oversight. 

Shriver's  Corner  site,  PA — Was  used  for  dumping  of  industrial  solvents  and  paint 
waste  from  1969  to  1980.  A  community  well  must  be  put  in  place  to  supply  homes 
with  potable  water.  A  funding  shortfall  would  prevent  EPA  from  conducting  over- 
sight and  would  impede  installation  of  the  water  supply. 

Drake  Chemical  site,  PA — Operated  as  a  chemical  plant  that  manufactured  chemi- 
cal intermediates  for  pesticides  and  other  organic  compounds.  It  is  highly  contami- 
nated with  a  known  carcinogen  and  groundwater  is  contaminated  with  acids  and 
organic  compounds.  A  funding  shortfall  would  impair  EPA's  ability  to  oversee  PRPs' 
remedial  design. 

Publicker  Industries  site,  PA — Is  an  abandoned  liquor  and  industrial  alcohol  dis- 
tillery. It  was  also  used  as  a  petroleum  product  storage  facility  during  the  1970's 
and  early  1980's.  The  only  PRP  is  bankrupt,  so  a  funding  shortfall  would  leave  con- 
taminated wastes  and  sediments  on  site. 

Butler  Mine  Tunnel,  PA — Was  a  drainage  tunnel  to  the  Susquehanna  River  for 
underground  coal  mines.  The  bore  holes  have  been  used  to  dispose  of  wastes  and 
oil.  Heavy  rains  caused  huge  oil  slicks  to  flush  out  from  the  tunnel.  Funding  short- 
falls could  cause  flushouts  into  the  river  to  go  undetected. 

North  Penn  6  site,  PA — Is  contaminated  with  TCE  and  PCE,  suspected  carcino- 
gens. The  groundwater  was  a  primary  source  of  drinking  water  and  the  ground- 
water must  be  remediated  to  prevent  contamination  from  spreading  to  neighboring 
areas  where  groundwater  remains  a  primary  source  of  drinking  water.  EPA  will 
likely  be  performing  the  cleanup,  so  a  funding  shortfall  would  leave  residents  ex- 
posed to  contaminated  drinking  water. 

Bell  Landfill,  PA — Is  a  closed  landfill  that  covers  33  acres.  Municipal  and  indus- 
trial wastes  were  disposed  in  unlined  areas.  With  a  funding  shortfall,  EPA  would 
be  unable  to  monitor  and  review  future  work  at  the  site. 

Modern  Sanitation  Landfill,  PA — Has  groundwater  that  is  contaminated  with 
toxic  organic  chemicals.  Contaminants  have  been  detected  in  springs  adjacent  to  the 
landfill  and  in  private  wells  near  the  site.  A  funding  shortfall  would  impede  over- 
sight of  the  cleanup. 

Tonoli  site,  PA — Was  used  as  a  secondary  lead  smelter  and  lead  battery  recycling 
facility  between  1974  and  1985.  The  site  includes  a  landfill  containing  84,000  cubic 
yards  of  waste  and  2,000,000  gallons  of  standing  water,  39,000  cubic  yards  of  con- 
taminated soil,  and  13,000  cubic  yards  of  battery  wastes.  The  adjacent  creek  has 
been  contaminated  with  heavy  metals.  If  funds  were  not  available,  oversight  would 
halt  at  the  site. 

The  Sagertown  Industrial  Area  site,  PA — covers  100  acres.  Groundwater  is  con- 
taminated with  lead  and  other  heavy  metals.  Without  adequate  funds,  oversight 
would  cease. 

Douglassville  Disposal  site,  PA — Was  a  former  used  oil  re-refining  operation  that 
has  contaminated  approximately  50  acres  of  land  adjacent  to  the  Schuylkill  River. 
EPA  is  funding  the  remaining  cleanup  which  involves  onsite  thermal  treatment  of 
a  large  pile  of  oily  filter  cake  wastes.  Lack  of  funding  would  halt  further  cleanup. 

The  Elizabethtown  Landfill  site,  PA — Is  an  unlined  stone  quarry  that  operated  as 
an  unlicensed  landfill  from  1958  to  1973.  Groundwater  and  surface  water  are  con- 
taminated. Public  water  supply  wells  are  threatened  by  contamination  from  the 
landfill.  The  Conoy  Creek  and  Susquehanna  River  are  impacted  by  releases  of  haz- 
ardous substances  from  the  site.  Considerable  EPA  oversight  has  been  required  for 
past  responsible  party  work,  so  a  funding  shortfall  would  greatly  impact  the  site 
and  surrounding  community. 

Brown's  Battery  Breaking  site,  PA — Is  a  14  acre  abandoned  battery  recycling  facil- 
ity which  is  highly  contaminated  with  lead.  Oversight  would  be  severely  hampered 
by  a  funding  shortfall. 

Whitmoyer  Laboratories  site,  PA — Is  a  22  acre  abandoned  pharmaceutical  facility 
contaminated  with  dangerously  high  levels  of  arsenic  and  organic  contaminants  in 
soil,  sediments  and  groundwater.  A  funding  shortfall  would  curtail  EPA's  significant 
oversight  at  this  site. 

Keystone  Sanitation  Landfill  site,  PA— Is  an  inactive  landfill  on  40  acres.  Limiting 
funding  would  jeopardize  EPA's  ability  to  oversee  the  planned  construction  and  off- 
site  investigation.  Recent  sampling  of  residential  wells  detected  elevated  levels  of 


229 

thalium  in  drinking  water — bottled  water  was  supplied  in  an  emergency  action  to 
residences. 

Berkley  Products  site,  PA — Was  used  to  dispose  of  municipal  and  industrial 
wastes,  including  paint  wastes  and  solvents.  The  leachate  seeps  into  groundwater 
and  presents  a  direct  contact  hazard  for  the  community.  Groundwater  contamina- 
tion threatens  nearby  residential  wells.  EPA  would  fund  the  cleanup,  so  a  funding 
shortfall  would  stop  cleanup  from  being  implemented. 

Resticon  I  Allied  Steel  site,  PA — Is  contaminated  with  TCE  in  soil  and  ground- 
water. The  groundwater  is  the  only  source  of  drinking  water  for  residents  in  the 
area.  The  site  is  also  less  than  V4  mile  from  the  Schuylkill  River.  A  loss  of  federal 
funds  would  mean  that  EPA  would  not  be  able  to  conduct  oversight  and  ensure 
proper  implementation  of  the  cleanup  actions. 

AIW  Frank  I  Mid-County  Mustang  site,  PA — Has  soil  and  groundwater  contami- 
nated with  solvents  containing  TCE.  Solvents  were  poured  into  floor  drains  which 
led  to  septic  systems.  The  groundwater  is  the  only  source  of  drinking  water  for  resi- 
dents. A  loss  of  funding  would  result  in  the  selected  remedy  not  being  designed  or 
implemented  and  the  risk  posed  by  the  contaminated  groundwater  would  not  be  ad- 
dressed. 

C&D  Recycling  site,  PA — Is  a  former  metal  reclamation  business.  Cable  burning 
and  processing  of  materials  at  the  site  caused  extensive  contamination  of  soil,  sedi- 
ment and  surface  water.  A  funding  shortfall  would  impede  EPA's  ability  to  perform 
vital  oversight.  The  community  does  not  trust  the  PRP  to  conduct  the  remedy. 

CryoChem  Superfund  site,  PA — Was  used  to  manufacture  metal  products  since 
1962.  Solvents  were  spilled  into  shop  drains  and  discarded  at  the  rear  of  the  build- 
ing. Groundwater  and  soils  are  contaminated.  Funding  shortfalls  would  prevent  con- 
struction of  the  treatment  plant  to  treat  contaminated  water  and  prevent  contami- 
nants from  migrating. 

Stauffer  Chemical  Company  site,  Tarpon  Springs,  FL — Stauffer  Chemical  is  a  160- 
acre  site  located  in  a  residential/industrial  area  near  the  Anclote  River.  For  30  years 
the  facility  manufactured  elemental  phosphorus  from  phosphate  ore.  During  the 
years  of  operation,  process  wastes  were  disposed  of  on-site,  including  the  dumping 
of  waste  scrubber  liquid,  phosphorus  water,  and  overflow  from  a  slag  pit  into  seven 
unlined  lagoons  (located  about  600  feet  from  the  Anclote  River).  Drums  of  calcined 
phosphate  sand  consisting  of  20  percent  elemental  phosphorus  were  also  buried  on- 
site.  Because  of  these  practices,  there  is  widespread  contamination  in  surface  and 
subsurface  soil  and  in  the  surficial  groundwater  aquifer  (particularly  with  radium- 
226  and  heavy  metals).  The  local  residents  are  very  concerned  with  the  site  and  are 
active  in  the  ongoing  remedy  selection  process.  The  planning  and  design  of  the  site 
cleanup  actions  are  scheduled  to  begin  this  fall.  If  enforcement  funding  is  not  avail- 
able, EPA  will  not  be  able  to  pursue  the  responsible  parties  for  this  action.  Con- 
sequently, the  cleanup  of  this  site  will  not  occur  and  the  contamination  will  continue 
to  threaten  local  drinlcing  water  and  surface  water.  Contact:  Randall  Chaffins  (404) 
347-3555,  x6260. 

Harris  Corporation  I  Palm  Bay  Facility  site,  Palm  Bay,  FL — The  Harris  Corpora- 
tion/Palm Bay  Facility  Site  is  located  in  the  center  of  a  residential  area  along  the 
coast  of  Florida.  A  municipal  park  and  school  are  next  to  the  site.  Surface  waste 
resources  are  directly  southeast  and  downgradient  of  the  site.  Since  the  1960s  the 
company  has  been  manufacturing  electronic  components.  Groundwater  in  the  sur- 
ficial aquifer  is  contaminated  with  high  levels  of  cancer-causing  chemicals.  A  public 
wellfield  is  downgradient  and  adjacent  to  the  site.  If  funds  are  not  available  EPA 
will  not  be  able  to  ensure  the  facility  is  in  compliance  with  public  health  and  envi- 
ronmental safety  laws.  Thus,  EPA  would  not  be  able  to  confirm  that  the  local  com- 
munity is  not  at  risk.  Contact:  Barbara  Dick  (404)  347-2555,  x6273. 

Sapp  Battery  site,  Alford,  FL — The  Sapp  Battery  site  is  a  former  battery  "crack- 
ing" facility  that  was  operated  with  complete  disregard  for  the  environment.  Battery 
acid  containing  lead  was  allowed  to  run  into  and  destroy  nearby  wetlands.  Contami- 
nated battery  chips  were  buried  throughout  the  site,  thus  creating  a  continuous 
source  that  continues  to  contaminate  the  surficial,  intermediate  and  Floridan 
aquifers.  Active  cleanup  of  the  source  soils  is  planned  to  begin  in  FY96,  with  studies 
on  how  to  best  address  the  groundwater  and  the  wetlands  to  occur  subsequently. 
If  funds  are  not  available,  implementation  of  the  source  remedy  would  not  occur  and 
the  site  would  pose  a  continuing  threat  to  groundwater  and  wetlands.  Contact: 
David  Lloyd  (404)  347-3555,  x6258. 

Yellow  Water  Road  site,  Baldwin,  FL— The  Yellow  Water  Road  site  is  a  former 
transformer  recycling  operation  that  became  contaminated  with  PCBs  found  in 
transformer  fluids.  A  remedial  design  is  complete,  and  the  remedy  to  clean  up  site 
soils  is  expected  to  proceed  in  early  FY96.  Without  sufficient  funds,  EPA  will  not 
be  able  to  oversee  and  insure  proper  planning  and  implementation  of  the  remedial 
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action.  Initiation  of  the  cleanup  would  have  to  be  delayed  until  funds  became  avail- 
able. Contact:  David  Lloyd  (404)  347-3555,  x6258. 

Reeves  Southeast  site,  Brandon,  FL — Since  the  1950s,  the  facility  has  constructed 
several  unlined  ponds  in  the  southwest  corner  of  the  facility  to  receive  wastes  and 
wastewater  generated  by  site  operations.  The  primary  contaminants  found  at  the 
site  are  metals,  including  arsenic,  cadmium  chromium,  lead,  mercury,  and  zinc.  Cur- 
rently, the  RPs  are  conducting  the  remedial  design  for  the  site.  Construction  is 
scheduled  to  begin  in  1996.  If  funding  is  delayed,  EPA  would  not  be  able  to  provide 
oversight  of  the  RPs  remedial  action.  Contact:  Alfedo  Acoff:  (404)  347-2643,  x6257. 

Zellwood  Ground  Water  Contamination  site,  Zellwood,  FL — The  Zellwood  Ground 
Water  Contamination  site  is  located  in  a  rural  agricultural/industrial  area  north  of 
Lake  Opopka.  Past  operational  and  waste  disposal  practices  at  a  fertilizer  manufac- 
turing facility,  a  drum  recycling  facility,  and  a  vegetable  washing  facility  lead  to 
soil,  sediment,  and  ground  water  contamination  at  the  site.  Source  control  remedi- 
ation was  complete  in  1993.  A  Record  of  Decision  (ROD)  regarding  cleanup  of 
ground  water  contamination  is  scheduled  to  be  signed  July  1995.  Should  funds  not 
be  available,  remedial  design  and  remedial  action  will  be  delayed  and  contaminants 
will  continue  to  migrate  toward  Lake  Opopka.  Contact:  Pam  Scully  (404)  347-2643. 

Cabot  Carbon  I Koppers  site,  Gainesville,  FL — The  170-acre  property  consists  of  an 
operating  wood  preserving  plant,  a  shopping  center  and  auto  dealership.  The  site's 
primary  contaminants  include  PCPs  PAHs,  phenols,  arsenic  and  chronium.  Ground- 
water treatment  is  currently  underway.  However,  a  re-evaluation  of  the  site's  soil 
contamination  is  currently  being  conducted.  As  a  result,  a  change  in  the  previously 
selected  remedy  will  be  necessary  in  early  1996.  Therefore,  soil  cleanup  is  slated  for 
late  1996  and  early  1997.  Contractor  oversight  is  critical  for  the  duration  of  the 
project.  If  funds  for  oversight  are  not  available,  progress  in  cleaning  up  the  site 
could  be  significantly  delayed.  Contact:  Patsy  Goldberg,  (404)  347-3555,  x6265. 

Helena  Chemical  Company  site,  Tampa,  FL — The  Helena  Chemical  Company  site 
is  located  in  an  industrial  and  residential  area.  The  company  manufactured  wetable 
and  dusting  sulfur,  and  formulated  a  wide  variety  of  insecticides,  herbicides,  fer- 
tilizers ana  fungicides,  including  chlorinated  compounds.  The  oil  and  groundwater 
have  been  contaminated  with  pesticides,  inorganics  and  volatile  organic  compounds, 
which  includes  alpha-BHC,  beta-BHC,  heptachlor,  DDT,  DDD,  DDE,  aldrin, 
diedldrin,  and  chlordane.  The  Record  of  Decision  is  scheduled  to  be  signed  in  Sep- 
tember 1995.  If  funds  are  not  available,  implementation  of  the  remedy  would  be  de- 
layed and  there  will  be  continued  migration  of  contaminants  offsite.  Contact:  Olga 
Perry  (404)  347-2643,  x6249. 

Woolfolk  Chemical  Works  site,  Fort  Valley,  GA — the  Woolfolk  Site  is  located  in  the 
central  business  district  of  Fort  Valley  with  surrounding  mixed  residential,  commer- 
cial, and  industrial  zoning.  Contamination  poses  a  threat  to  the  residential  neigh- 
borhoods, facility  workers,  and  the  City  water  supply.  Should  funding  be  cut,  clean- 
up efforts  would  be  impacted,  resulting  in  EPA's  inability  to  enforce  the  potentially 
responsible  party  actions,  leaving  these  potential  exposures  unaltered.  Contact:  Tim 
Woolheater  (404)  347-3555,  x6248. 

Stauffer-LeMoyne  NPL  site,  north  of  Mobile,  AL — The  Stauffer-LeMoyne  NPL  Site 
is  located  adjacent  to  the  Mobile  River  in  Alabama.  The  first  operable  unit  covers 
the  Remedial  Action  for  groundwater  contamination.  If  funds  were  not  available, 
there  would  be  no  EPA  oversight,  which  would  curtail  EPA's  ability  to  ensure  that 
the  pump  and  treat  system  was  working  properly.  The  second  operable  unit  covers 
the  Remedial  Investigation/Feasibility  Study  for  the  soil  contamination  on  the  Site. 
If  funds  were  not  available,  the  review  of  the  reports  generated  by  the  private  par- 
ties involved  would  be  curtailed.  This  would  greatly  slow  down  the  progress  being 
made  towards  a  Record  of  Decision.  The  third  operable  unit  covers  the  Remedial  De- 
sign of  the  cleanup  for  the  marsh.  Since  this  Remedial  Design  is  being  done  fund- 
lead,  the  Remedial  Design  would  stop  and  contamination  would  continue  to  flow 
into  the  Mobile  River.  Contact:  Joanne  Benante  (404)  347-3555,  x6234. 

T.H.  Agriculture  &  Nutrition  Co.  site,  Albany,  GA— The  T.H.  Agriculture  &  Nutri- 
tion Co.  prepared  and  packaged  pesticides  on  a  7-acre  site  in  Albany  from  1966  to 
1976.  The  facility  served  as  a  warehouse/distribution  center  until  1982,  when  it  was 
closed.  The  site  also  includes  a  parcel  east  of  the  T.H.  Agriculture  property  which 
was  formerly  used  by  several  agricultural  chemical  companies.  The  primary  con- 
taminants of  concern  include  lindane,  DDT,  toxaphene  and  other  pesticides.  If  funds 
are  not  available,  the  community  would  continue  to  be  exposed  to  contaminated  soil 
and  the  groundwater  contamination  could  migrate  off-site  causing  additional  expo- 
sure. Contact:  Alan  Yarbrough  (404)  347-3555,  x6235. 

Cedartown  Municipal  Landfill  site,  Cedartown,  GA— The  Cedartown  Municipal 
Landfill  covers  approximately  130  acres  just  outside  the  city  of  Cedartown.  The  area 
is  an  abandoned  iron  ore  mine  that  was  used  as  a  municipal  landfill  by  the  City 
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of  Cedartown  from  the  early  1960s  until  1980.  The  primary  contaminants  of  concern 
are  volatile  organic  compounds  and  metals  associated  with  past  disposal  activities. 
The  Knox  and  Newala  Geologic  Formations,  both  within  3  miles  of  the  site,  provide 
drinking  water  to  Polk  County  residents.  If  funds  were  not  available,  the  ground- 
water monitoring  that  is  currently  operating  would  be  halted.  As  a  result,  ground- 
water contamination  could  migrate  off-site  without  warning  or  before  corrective  ac- 
tions could  be  taken.  Contact:  Annie  Godfrey  (404)  347-3555,  x6250. 

Airco  Plating  site,  Miami,  FL — Airco  Plating  is  an  electroplating  facility  which 
began  operations  in  1957.  The  site  is  surrounded  by  other  industries  as  well  as  resi- 
dential developments.  Soil  and  the  underlying  Biscayne  aquifer  have  been  contami- 
nated by  chemicals  related  to  past  Airco  plating  operations  (cyanide,  cadmium,  and 
perchloroethylene).  Groundwater  contamination  from  the  site  is  migrating  towards 
the  Preston-Hialeah  Well  Field.  The  cleanup  of  the  Airco  site  will  address  threats 
posed  by  the  soil  contamination  and  will  insure  protection  of  the  well  field  through 
treatment  of  the  contaminated  ground  water.  Cleanup  activities  are  scheduled  to 
begin  in  early  1996  assuming  cleanup  funds  are  available.  Contact:  Randy  Bryant 
(404)  347-2643,  x6241. 

Chevron  Chemical  site,  Orlando,  FL — The  Chevron  Chemical  site  is  located  off 
Highway  441  in  an  area  of  residential  and  industrial  developments.  The  site  was 
operated  as  a  pesticide  formulation  plant  from  1950  to  1976  and  a  truck  service  cen- 
ter from  1976  to  1986.  Chevron  has  been  working  with  EPA  to  address  soil  and 
ground  water  contamination  present  at  the  site.  Pesticide  contaminated  soil  was  re- 
moved in  1992.  The  selection  of  a  cleanup  approach  to  address  pesticides  and 
organics  in  the  ground  water  is  planned  for  the  fall  of  1995.  Design  of  the  cleanup 
approach  should  begin  in  1996  unless  funding  is  not  available.  Contact:  Randy  Bry- 
ant (404)  347-2643,  x6241. 

Florida  Steel  site,  Indiantown,  FL — Located  in  Martin  County,  the  site  was  used 
by  Florida  Steel  Corporation  as  a  steel  mill  from  1969  to  1982.  Slag  and  emission 
control  (EC)  dust  from  the  mill  operation  has  contaminated  soil  with  lead.  PCB  con- 
tamination is  present  in  sediment  at  the  site  as  a  result  of  past  operations.  Ground- 
water and  a  nearby  wetland  have  also  been  impacted  by  the  site.  EPA  and  Florida 
Steel  Corporation  have  been  designing  the  cleanup  approach  at  this  site  and  plan 
to  initiate  construction  activities  during  the  first  quarter  of  1996.  EPA's  ability  to 
continue  the  cleanup  of  this  site  would  be  impacted  should  funding  be  unavailable. 
Contact  Randy  Bryant  (404)  347-2643,  x6241. 

Benton  Harbor  and  Belding,  Michigan  Radiation  Sites — The  Benton  Harbor  and 
Belding  sites  are  warehouses  in  which  radioluminous  dials  are  being  stored.  Both 
of  the  sites  are  located  in  densely  populated  areas  in  which  an  air  release  (fire  or 
explosion)  would  effect  a  large  group  of  people.  There  have  been  numerous  break- 
ins  at  the  Benton  harbor  site,  which  presents  a  substantial  risk  to  the  local  commu- 
nity. ATSDR  has  issued  a  health  advisory  and  considers  the  sites  to  be  a  grave  pub- 
lic health  risk.  An  emergency  action  has  been  taken  to  secure  the  sites,  but  due  the 
high  cost  of  cleanup  no  further  action  can  be  taken  by  the  Removal  Program.  Both 
political  and  public  pressure  is  very  high  for  cleanup.  The  sites  are  being  quick-list- 
ed on  the  National  Priorities  List.  Contact:  Frank  Rollins  (312)  353-2102. 

Lincoln  Fields  site,  Mansfield,  Ohio — The  Lincoln  Fields  site  is  an  area  of  ground- 
water contamination  located  in  a  residential  and  commercial  area  on  the  eastern 
border  of  the  City  of  Mansfield,  Ohio.  Groundwater  is  contaminated  with 
tetrachloroethylene  (PCE).  The  source  of  the  contamination  has  not  yet  been  deter- 
mined. Fifty  residences  in  the  area  of  highest  groundwater  contamination  were  pro- 
vided with  faucet  filters  by  U.S.  EPA  on  an  emergency  basis.  An  additional  300 
homes  (approximately  1,000  people)  are  also  affected  or  potentially  affected  by  the 
contaminated  water  supply.  U.S.  EPA  is  planning  to  connect  all  350  residences  to 
a  permanent  safe  alternate  source  of  drinking  water  beginning  in  the  fall/winter  of 
1995.  Should  funds  not  be  available,  design  and  construction  of  the  alternate  water 
supply  will  be  delayed  and  the  residents  will  continue  to  be  exposed  to  the  contami- 
nated drinking  water  supply  at  levels  in  excess  of  acceptable  carcinogenic  and  non- 
carcinogenic  risk  levels,  contact:  Mike  McAteer  (312)  886-4663. 

Lorain  County  Pesticide  sites,  Ohio — The  Lorain  County  Pesticide  sites  consist  of 
over  200  minority  and  low  income  residences  which  were  contaminated  by  an 
exterminatory  who  used  a  highly  toxic  agricultural  pesticide  (methyl  parathion)  for 
pest  control.  Cleanup  efforts  involve  temporary  relocation  of  residents  from  homes 
and  apartments  while  decontamination  takes  place.  Of  204  residences  identified 
with  contamination,    102  have  been  decontaminated  and  restored.  Currently   177 

fieople  are  in  relocation  while  their  homes/apartments  are  being  decontaminated.  If 
unds  would  not  be  available  to  complete  this  response  action,  relocated  families 
would  have  to  make  alternative  living  arrangements  or  return  to  contaminate  resi- 
dences. Contact:  Rick  Karl  (312)  353-9295. 
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Galen  Myers  site,  St.  Joseph  County,  Indiana — The  Galen  Myers  site  was  a  drum 
reclamation  facility  which  operated  from  1960  to  1983  in  St.  Joseph  County,  Indi- 
ana. The  site  is  located  in  an  area  of  residential  subdivisions  and  agricultural  land. 
All  of  the  residents  obtain  their  drinking  water  from  individual  domestic  drinking 
water  wells.  Currently  the  groundwater  is  contaminated  with  elevated  levels  of  vola- 
tile organic  compounds.  A  municipal  water  system  is  being  provided  to  impacted 
residents.  Continued  funding  is  necessary  to  incorporate  additional  residents  and 
necessary  extensions  of  the  current  water  distribution  system. 

Manistique  River  and  Harbor,  Manistique,  Michigan — The  Manistique  River  and 
Harbor  site  consists  of  PCB-contaminated  sediments  located  in  a  1.7  mile  length  of 
the  Manistique  River  and  Harbor.  This  time-critical  removal  action  will  address  a 
major  upstream  PCB  hot-spot  (concentrations  as  high  as  2,510  ppm  PCBs)  in  order 
to  mitigate  the  migration  of  PCBs  to  sediments  and  surface  waters  of  Manistique 
Harbor  and/or  Lake  Michigan.  The  harbor  and  river  are  utilized  by  area  residents 
for  recreational  boating  and  fishing.  Unrestricted  access  to  the  river,  direct  contact 
of  the  Manistique  River  waters  with  the  contaminated  sediments,  and  the  high 
probability  for  continued  releases  of  PCBs,  creates  a  direct  threat  to  human  health 
and  the  environment.  This  action  is  a  federal  lead  component  of  an  overall  response 
action  to  address  the  entire  site.  The  potentially  responsible  parties  (PRPs)  will  be 
conducting  downstream  actions  pending  the  successful  removal  of  the  hot-spot. 
Should  federal  funds  not  be  available,  implementation  of  the  PRP  remedy  will  be 
delayed  for  at  least  one  year  and  off-site  migration  of  PCBs  will  continue. 

American  Chemical  Service,  Griffith,  IN — American  Chemical  Service  (ACS),  Inc. 
recycled  chemicals  on  21  acres  along  South  Colfax  Avenue  in  Griffith  from  1958 
until  1975,  when  it  voluntarily  stopped  using  two  disposal  areas  on  site  and  covered 
them.  The  site  contains  an  estimated  35,000  buried  drums,  pigment  and  resin 
sludges  including  PCBs  and  VOCs.  The  groundwater  is  contaminated  with  volatile 
organic  compounds  (VOCs)  including  benzene,  toluene,  chloromethane,  xylene,  vinyl 
chloride,  the  creosote  pentachlorophenol  (PCP),  and  phthalates.  The  shallow  aquifer 
contains  the  highest  amounts  of  organic  contaminants.  Soils  are  heavily  contami- 
nated with  numerous  substances  including  PCBs,  heavy  metals,  semi-volatiles,  coal 
tar  constituents,  VOCs,  and  some  pesticides.  Evidence  suggests  that  the  heavily  con- 
taminated shallow  aquifer  discharges  to  the  wetlands  and  surface  water,  posing  the 
potential  for  adverse  effects.  Past  discharges  by  ACS  had  affected  a  major  portion 
of  the  site's  wetlands.  On  September  30,  1992,  the  EPA  selected  a  remedy  to  clean 
up  the  site  which  includes:  pumping  and  treating  contaminated  groundwater;  exca- 
vation and  incineration  of  contaminated  soil  and  drums  of  hazardous  waste;  vapor 
extraction  of  contaminants  in  site  soils;  evaluation,  monitoring  and,  if  necessary, 
restoration  of  wetlands;  site  fencing  and  implementation  of  deed  and  access  restric- 
tions; and  long-term  monitoring  of  the  site.  Delay  will  result  in  suspension  of  this 
extensive  cleanup  effort.  Contact:  Sheri  Bianchin  (312)  886-4446 

DuPage  County  Landfill  I  Blackwell,  Warrenville,  IL — The  DuPage  County  Land- 
fill/Blackwell  Forest  Preserve  site  covers  40  acres  within  the  1,235-acre  Blackwell 
Forest  Preserve.  From  1965  to  1970,  the  Forest  Preserve  District  and  Dupage  Coun- 
ty operated  the  landfill,  accepting  demolition  debris,  municipal  refuse,  and  unknown 
amounts  of  potentially  hazardous  waste  which  was  covered  with  a  soil  cap.  Private 
and  public  wells  within  3  miles  of  the  site  provide  drinking  water  to  44,000  people. 
A  lake  close  to  the  landfill  has  been  closed  to  swimming  due  to  the  presence  of  haz- 
ardous substances  and  groundwater  downgradient  of  the  landfill  has  been  contami- 
nated making  it  unsafe  to  drink.  In  1987,  the  Forest  Preserve  District  began  pump- 
ing leachate  from  collection  manholes  and  also  began  draining  leachate  from  seeps 
into  a  nearby  forest.  The  District  has  submitted  remediation  options  to  the  EPA  and 
IEPA  for  review.  If  funds  are  not  available,  the  remedy  will  be  delayed  and  addi- 
tional surface  and  groundwater  contamination  will  continue.  Contact:  Duane  Heaton 
(312)886-6399. 

Illada  Energy  Company,  East  Cape  Giradeau,  IL — The  Illada  Energy  Company 
site  was  a  waste  oil  reclamation  facility  bordering  the  Mississippi  River  in  East 
Cape  Giradeau,  Illinois.  On-site  groundwater  is  contaminated  with  the  heavy  met- 
als, zinc  and  arsenic.  On-site  soils  are  contaminated  with  PCBs  and  heavy  metals. 
A  Record  of  Decision  addressing  site  contamination  is  due  in  FY96.  The  proposed 
budget  cuts  could  impact  the  implementation  of  the  remedy  and  the  potential  exists 
for  site  contaminants  to  migrate  off  site  into  the  sole  source  drinking  water  supply 
of  area  residents.  Contact:  Kaushal  Khanna  (312)  353-2663. 

Outboard  Marine  Corporation,  Waukegan,  IL — The  Outboard  Marine  Corporation 
site  includes  several  operable  units.  Although  the  cleanup  of  PCB  contaminated  ma- 
terials in  Waukegan  Harbor  is  nearly  completed,  there  is  an  ongoing  RI/FS  for  the 
Waukegan  Coke  Plant  portion  of  the  site.  The  Waukegan  Coke  Plant  site  was  used 
for  wood-treating  operations,  manufactured  gas  production,  and  coke  production  at 
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various  stages.  As  a  result,  soils  and  ground  water  are  extensively  contaminated 
with  organic  and  inorganic  substances,  especially  PAHs,  phenols,  arsenic,  and  am- 
monia. The  ground  water  contaminants  are  contributing  to  Waukegan  Harbor  water 
quality  problems,  and  Waukegan  Harbor  is  a  designated  Area  of  Concern  in  Lake 
Michigan.  The  Waukegan  Harbor  Citizens  Advisory  Group  closely  monitors  progress 
at  the  site.  If  funds  are  not  available  for  oversight  of  the  PRPs,  remedy  selection 
(currently  scheduled  for  summer  1996 >  and  implementation  may  be  delayed.  Con- 
tact: Lawrence  Schmitt  (312>  353-6565. 

Pagel's  Pit,  Winnebago  County,  IL — Pagel's  Pit  is  an  operating  landfill  located  in 
a  predominately  rural  unincorporated  area.  The  groundwater  has  been  contami- 
nated with  volatile  organic  compounds,  other  organics,  and  metals  from  this  site  and 
possibly  from  the  upgradient  Acme  Solvent  site.  Remedial  design  is  underway  and 
remedial  action  is  scheduled  to  begin  within  the  next  few  months  for  part  of  the 
site.  Should  funds  not  be  available,  remedial  action  would  be  delayed  or  proper  over- 
sight of  the  action  would  not  be  provided.  A  decision  on  the  remediation  of  the 
groundwater  in  another  part  of  the  site  would  be  delayed.  Contact:  Bernard  Schorle 
312-886-4746. 

Southeast  Rockford  Groundwater  Contamination,  Rockford,  IL — The  2  square  mile 
Southeast  Rockford  Groundwater  Contamination  site  covers  at  least  83  city  blocks 
in  Rockford,  Illinois.  Multiple  sources  of  groundwater  contamination  have  been  iden- 
tified. Soils  are  contaminated  with  chlorinated  volatile  organic  compounds.  There 
are  potential  health  threats  of  people  drinking  and  coming  in  contact  with  the  con- 
taminated groundwater.  An  upcoming  Record  of  Decision  will  address  the  ground- 
water issue.  The  budget  cuts  could  impact  the  implementation  of  the  selected  rem- 
edy and  result  in  people  drinking  contaminated  groundwater.  Contact:  William  T. 
Ballard  (312)  353-6083. 

Yeoman  Creek  Landfill,  Waukegan,  IL — The  Yeoman  Creek  Landfill  is  bordered 
by  residences,  businesses,  and  a  wetland.  Landfill  gas  is  migrating  off-site  and  en- 
tering a  building.  Leachate  contaminated  with  PCBs  and  other  contaminants  has 
contaminated  sediments  in  the  adjacent  creek  and  wetlands,  and  may  be  having  an 
adverse  affect  on  wildlife  residing  near  the  Site.  In  addition,  ground  water  has  been 
contaminated  with  vinyl  chloride  and  benzene.  The  Site  has  been  fenced  and  the 
U.S.  EPA  Proposed  Plan  has  been  published.  The  Proposed  Plan  includes  construc- 
tion of  a  low  permeability  site  cover,  construction  of  an  active  landfill  gas  control 
system,  construction  of  a  leachate  collection  system,  and  excavation  of  contaminated 
sediments.  Contractor  oversight  is  normally  conducted  during  implementation  of  re- 
medial actions.  If  the  remedial  actions  are  delayed,  contaminants  will  continue  to 
migrate  from  the  landfill  into  Yeoman  Creek,  into  the  wetland  and  into  the  ground 
water.  Contact:  Rich  Boice  (312)  886-4740. 

Carter  Lee  Lumber,  Indianapolis,  IN — The  Carter  Lee  Lumber  Company 
Superfund  site  is  located  in  an  industrial  area  of  Indianapolis.  It  is  bordered  on  two 
sides  by  railroad  tracks.  There  are  over  700,000  people  within  a  3-mile  radius  of 
the  site,  the  closest  residence  is  V2  mile  away.  The  property  is  currently  used  as 
a  lumber  storage  area.  Neutralized  metal  plating  sludge  and  pickling  liquor  was 
land  applied  beginning  in  1969.  Other  material,  material  not  as  well  identified,  was 
also  applied  to  site  soils.  In  addition,  there  are  unsubstantiated  claims  of  railroad 
car  dumping.  The  remedial  investigation  of  this  site  is  concluding.  Site  disposition, 
an  Agency  Record  of  Decision,  is  scheduled.  Disruption  of  this  schedule  will  prolong 
the  uncertainty  for  area  residents,  the  Carter  Lee  workers  and  the  responsible  par- 
ties for  the  site.  Contact:  Deborah  Orr  (312)  886-7576. 

Douglas  Road  I  Uniroyal,  Inc.  Landfill,  Mishawaka,  IN— From  1954  to  1979,  the 
19  acre  Douglas  Road/Uniroyal  Landfill  accepted  solvents,  fly  ash,  plastic  wrap,  rub- 
ber and  paper.  Approximately  2,100  people  live  within  a  one  mile  radius  of  the  site. 
Majority  of  these  individuals  have  private  drinking  water  wells.  Groundwater  is 
contaminated  with  volatile  organic  compounds  (VOC's).  An  alternate  water  supply 
is  expected  to  be  constructed  soon  and  a  Record  of  Decision  for  a  landfill  cap  was 
signed  July  13,  1995.  Should  funds  not  be  available  for  the  response  activities  iden- 
tified above,  the  local  community  will  continue  to  be  at  risk  from  the  site  since  EPA 
will  be  performing  the  cleanup.  Contact:  Dion  Novak  (312)  886-4737. 

Galen  Myers  Dump  I  Drum  Salvage,  Osceola,  IN—  From  1960  to  1982,  drums  from 
local  industries  were  stored  and  recycled  at  the  5  acre  Galen  Myers  Dump/Drum 
Salvage  site.  Most  of  the  residents  in  the  site  area  use  private  wells  for  drinking 
water.  Groundwater  and  soils  are  contaminated  with  various  volatile  organic  com- 
pounds (VOCs)  while  the  soil  also  contains  PCBs.  In  January  1994  it  was  deter- 
mined that  a  municipal  water  supply  should  be  provided  to  the  residents  affected 
by  the  site.  This  action  is  being  undertaken  by  the  removal  program.  A  decision  re- 
garding the  need  for  soil  remediation  is  expected  in  late  FY95  or  early  FY96.  Should 
funds  not  be  available  for  any  soil  response  action  selected,  implementation  of  the 
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action  will  not  proceed  since  EPA  will  be  funding  a  State-lead  cleanup  at  this  site. 
Contact:  Jeff  Gore  (312)  886-6552. 

Midco  I,  Gary,  IN — The  Midco  I  Site  is  located  in  a  mixed  commercial,  light  indus- 
trial, and  residential  area.  The  subsurface  soil  and  ground  water  are  highly  con- 
taminated with  a  number  of  organic  compounds,  cyanide  and  metals.  Under  a  Con- 
sent Decree,  settling  parties  have  fenced  the  Site,  have  consolidated  contaminated 
sediments  on  the  Site,  and  have  completed  construction  of  a  ground  water  remedi- 
ation system.  However,  thus  far,  the  ground  water  treatment  standards  have  not 
been  met,  and  input  from  our  oversight  contractor  may  be  valuable  in  addressing 
this  problem.  Input  and  oversight  by  our  oversight  contractor  will  also  be  valuable 
during  the  design  and  construction  of  the  soil  treatment  and  site  capping  compo- 
nents of  the  remedy  under  the  Consent  Decree.  Contractor  oversight  for  RD/RA  has 
been  fully  funded.  Contact:  Rich  Boice  (312)  886-4740. 

Reilly  Tar  &  Chemical  Corp.,  Indianapolis,  IN — The  120  acre  Reilly  Tar  &  Chemi- 
cal Corp.  site  has  been  used  for  the  production  of  specialty  chemicals  and  related 
products  since  the  early  1950's.  Until  1972,  a  coal-tar  refining  and  wood  treatment 
facility  using  creosote  operated  on  the  site.  Groundwater  and  soils  are  contaminated 
with  volatile  organic  compounds  (VOCs)  as  well  as  PAHs.  The  site  currently  has  re- 
sponse activities  ongoing  for  on-site  groundwater,  five  on-site  soil  areas  of  contami- 
nation and  an  on-site  landfill.  Response  activities  for  other  on-site  source  areas  and 
off-site  groundwater  contamination  will  probably  be  selected  in  the  near  future.  If 
funds  are  not  available,  EPA  may  not  be  able  to  continue  oversight  of  the  ongoing 
response  activities  or  any  future  response  activities  selected  should  the  PRP  not  un- 
dertake them.  Contact:  Dion  Novak  (312)  886-4737. 

Waste,  Inc.  Landfill,  Michigan  City,  IN— From  1966  to  1982  the  32  acre  Waste, 
Inc.  Landfill  accepted  128,000  tons  of  industrial  wastes.  A  large  number  of  residents 
in  the  site  area  depend  on  private  wells  for  drinking  water.  In  addition,  the  site 
drains  into  Trail  Creek  which  is  used  for  recreational  purposes  and  discharges  into 
Lake  Michigan.  Groundwater  and  soils  are  contaminated  with  volatile  organic  com- 
pounds (VOCs),  PCBs,  PAHs  and  heavy  metals.  The  sediments  in  Trail  Creek  are 
contaminated  with  PCBs,  PAHs,  and  heavy  metals  and  as  a  result  fish  and  water- 
fowl have  been  impacted.  A  remedy  was  selected  for  the  site  in  FY94.  A  reduction 
in  funding  could  result  in  EPA  being  unable  to  oversee  implementation  of  the  re- 
sponse activities  by  the  site  Potentially  Responsible  Parties  (PRPs).  Contact:  Dion 
Novak  (312)  886-4737. 

Albion  Sheridan  Township  Landfill,  Albion,  MI — The  Albion  Sheridan  Township 
Landfill  site  is  an  18-acre  inactive  landfill  located  in  a  rural-residential  area.  Sev- 
eral residences  are  located  within  1,000  feet  of  the  site,  including  a  subdivision  adja- 
cent to  the  site.  The  site  was  privately  owned,  but  was  operated  by  the  City  of 
Albion  from  1961  to  1981.  The  landfill  accepted  household  and  industrial  waste  in- 
cluding metal  plating  sludge  and  some  drummed  waste.  This  site  is  contaminated 
with  several  hundred  identified  drums  of  waste;  low  level  VOCs,  pesticides,  PCB  in 
the  landfill  waste;  and  arsenic  and  vinyl  chloride  in  the  groundwater.  The  remedy 
includes  landfill  capping,  limited  drum  removal  and  groundwater  monitoring.  Nego- 
tiations for  conduct  of  the  Remedial  Design  and  Remedial  Action  are  ongoing.  If 
funds  are  not  available,  EPA  will  be  unable  to  provide  oversight  of  the  PRPs  as  they 
conduct  the  cleanup,  assuming  we  will  reach  a  settlement  or  issue  an  Order.  Con- 
tact: Leah  Evison  (312)  886-4696. 

Cannelton  Industries,  Inc.,  Chippewa  County,  Sault  Ste.  Marie,  MI — Cannelton  In- 
dustries site  is  a  former  tannery,  located  in  Sault  Ste.  Marie,  along  the  St.  Mary's 
river.  The  tannery  operated  since  early  1900's  and  ceased  operations  in  1958,  prior 
to  the  building  being  burned  down  the  following  year.  Soils  and  sediments  are  con- 
taminated with  elevated  levels  of  heavy  metals,  including  chromium,  cadmium,  lead, 
arsenic  and  mercury.  Surface  water  (St.  Mary's  river)  along  the  site  is  also  affected 
by  migration  of  contaminants  into  water.  Remedial  Design  is  currently  in  progress 
and  remedial  action  is  to  begin  shortly  thereafter.  If  funds  are  not  available,  comple- 
tion of  remedial  design  and  implementation  of  the  remedy  will  be  delayed  and  there 
will  be  continued  migration  of  contaminants  off-site,  this  will  also  impair  the  city's 
future  plans  for  future  development.  Contact:  Rosita  Clarke-Moreno  (312)  886-7251. 

Electro-Voice,  Inc.,  Buchanan,  MI — The  Electro-voice  (EV)  Site,  located  in  the  City 
of  Buchanan,  Michigan,  is  an  active  manufacturer  of  audio  equipment  that  has  oper- 
ated at  its  present  location  since  1946.  The  11.5  acre  site  is  surrounded  by  residen- 
tial homes  and  an  elementary  school.  The  soils  and  groundwater  are  contaminated 
with  painting  wastes  from  a  dry  well  and  plating  waste  solution  previously  released 
into  two  lagoons.  Design  of  the  remedy  is  currently  underway  and  construction  is 
scheduled  to  begin  this  spring.  If  funds  are  not  available,  U.S.  EPA  will  not  be  able 
to  perform  oversight  of  the  design  and  construction.  This  oversight  is  vital  to  ensure 
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that  the  cleanup  actions  are  performed  properly  to  protect  human  health  and  the 
environment.  Contact:  Eugenia  Chow,  (312)  353-3156. 

Ionia  City  Landfill,  Ionia,  MI — The  Ionia  City  Landfill  is  a  closed  municipal  land- 
fill that  accepted  industrial,  including  drummed  liquids  and  solids,  and  municipal 
wastes  for  disposal.  The  site  is  located  in  the  floodplain  of  the  Grand  River  which 
is  part  of  the  Lake  Michigan  watershed.  Shallow  groundwater  at  the  site  is  highly 
contaminated  with  organic  compounds.  Although  no  drinking  water  supplies  are  im- 
pacted, the  sensitive  ecosystem  of  the  nearby  Grand  River  is  threatened  by  the  dis- 
charge of  contaminants  to  the  river.  As  a  potentially  responsible  party  (PRP)  lead 
site,  negotiations  are  currently  underway  for  the  design  and  implementation  of 
groundwater  pump  and  treat  system  to  protect  the  Grand  River.  Should  funds  not 
be  made  available,  oversight  of  PRP  actions  would  be  adversely  impacted  potentially 
delaying  implementation  of  a  groundwater  response  action.  Contact:  Mnke  Gifford 
(312)  886-7257. 

Motor  Wheel,  Inc.,  Lansing,  MI — The  Motor  Wheel  site  was  used  from  1938  to 
1978  for  the  disposal  of  paints,  solvents  and  other  wastes  generated  in  the  manufac- 
turing of  wheels  for  the  automotive  industry.  The  area  surrounding  the  site  is  used 
for  a  mixture  of  residential,  recreational  and  commercial  purposes.  Volatile  organic 
compounds  have  been  found  in  site  waste  and  groundwater.  In  1991,  a  remedy  was 
selected  for  the  site  including  capping  and  groundwater  extraction  and  treatment. 
A  reduction  in  funding  could  result  in  EPA  being  unable  to  oversee  implementation 
of  the  response  activities  by  the  site  Potentially  Responsible  Parties  (PRPs).  Con- 
tact: Bob  Whippo  (312)  886-4759. 

Peerless  Plating  Site,  Muskegon  Township,  MI — The  Peerless  Plating  Superfund 
site  covers  about  one  acre  of  an  abandoned  electroplating  facility  located  in  Muske- 

fjon  County,  Muskegon  Township,  Michigan  (2nd  Congressional  District).  The  shal- 
ow  groundwater  on  site  contains  heavy  metals  including  cadmium  and  chromium; 
volatile  organic  compounds  (VOCs)  including  trichloroethylene  (TCE),  benzene,  and 
xylene;  and  cyanide.  The  Remedial  Design  for  the  soils  and  groundwater  are  being 
finalized.  This  site  has  already  been  affected  by  the  recision  bill,  which  pulled 
planned  funding  to  start  the  Remedial  Action  this  summer.  If  funding  is  not  avail- 
able in  FY96,  the  Remedial  Action  will  not  start.  There  are  no  viable  PRPs  at  the 
site,  so  there  are  no  alternatives  to  Fund-financed  action  at  Peerless  Plating.  Not 
starting  the  RA  will  result  in  the  continuing  contamination  of  the  groundwater  from 
the  contaminated  soils.  Contact:  Ramon  Torres  (312)  886-3010. 

Petoskey  Municipal  Well  Field,  Petoskey,  MI — The  Petoskey  Municipal  Wellfield 
provides  drinking  water  to  the  residents  of  Petoskey,  MI.  The  municipal  wellfield 
is  contaminated  with  volatile  organic  compounds,  primarily  TCE.  A  interim  remedy 
of  an  air  stripper  was  selected  for  the  wellfield.  Since  the  City  of  Petoskey  is  plan- 
ning to  build  a  surface  water  treatment  plant  to  supply  its  residents  with  drinking 
water,  EPA  has  agreed  to  provide  the  City  of  Petoskey  with  funds  equal  to  the  cost 
of  building  the  air  stripper  instead  of  implementing  the  selected  remedy.  Should 
funds  not  be  available,  EPA  will  not  be  able  to  provide  the  City  of  Petoskey  with 
the  anticipated  funds  which  will  seriously  delay  their  construction  of  a  surface 
water  treatment  plant.  Contact:  Teresa  Van  Donsel  (312)  353-6564. 

Torch  Lake,  Houghton  County,  MI — Contamination  consists  of  the  remnants  of 
100  years  of  copper  mining.  Copper  ore  milling  and  smelting  produced  large  volumes 
of  ore  tailings  (known  locally  as  stampsands)  and  slag.  These  waste  materials  con- 
tain high  levels  of  copper,  as  well  as  arsenic,  chromium,  lead  and  other  metals.  Over 
200  million  tons  of  stampsands  were  deposited  into  Torch  Lake.  The  benthic  (bottom 
dwelling)  ecosystem  in  Torch  Lake  is  severely  suppressed  as  a  result.  Erosion  from 
the  extensive  stampsand  piles  along  the  shoreline  continuously  loads  copper  con- 
tamination to  the  sediments,  rendering  the  natural  lake  sedimentation  process  inad- 
equate to  provide  for  the  recovery  of  the  lake  bottom.  By  stabilizing  the  lake  side 
stampsands  through  the  chosen  Remedial  Action,  natural  processes  could  take  over 
and  promote  the  recovery  of  the  benthic  ecosystem.  Without  Remedial  Action,  the 
lake  can  not  recover.  A  funding  shortfall  will  further  delay  recovery.  Contact:  John 
Kuhns  (312)  353-6556. 

Verona  Wellfield,  Battle  Creek,  MI— The  Verona  Wellfield  site,  located  in  the 
northeast  section  of  Battle  Creek,  is  the  primary  drinking  water  source  to  approxi- 
mately 53,000  residents  of  Battle  Creek  and  several  surrounding  communities.  The 
groundwater  that  migrates  to  the  wellfield  is  contaminated  primarily  with  Volatile 
Organic  Compounds  (VOCs)  from  three  separate  sources  which  involved  a  solvent 
recycling  business  and  railroad  car  painting  operation.  Since  1981,  when  contamina- 
tion was  discovered  in  the  wellfield,  a  number  of  production  wells  have  been  closed 
to  operation  thereby  initially  reducing  water  capacity  for  the  city.  An  air  stripper 
was  installed  to  treat  contaminated  water,  soil  vapor  extraction  and  groundwater 
extraction  was  implemented  at  each  of  the  source  areas  and  currently  a  new  block- 
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ing  line  of  wells  for  protection  of  the  wellfield  is  being  designed.  Verona  has  been 
partially  fund-lead  and  partially  Enforcement  Lead  with  significant  oversight  activi- 
ties. Should  funds  not  become  available  for  future  construction  activities  delays  in 
restoration  of  the  aquifer  used  by  the  community  would  result  as  well  as  restoration 
of  production  capacity  to  the  wellfield  would  be  significantly  delayed.  Contact:  Jan 
Bartlett  (312)  886-5438. 

Arrowhead  Refining  Company,  Hermantown,  MN — The  Arrowhead  Refinery 
Superfund  site  is  the  location  of  a  former  waste  oil  recycling  facility.  The  refining 
process  generated  a  waste  stream  of  highly  acidic,  metal-laden  sludge  which  was 
disposed  of  in  an  unlined  2-acre  lagoon  on  the  site,  and  waste  process  water  which 
was  discharged  into  a  wastewater  ditch  in  a  wetland  area.  The  site  is  contaminated 
with  a  variety  of  priority  pollutants  (including  lead,  PAHs,  and  VOCs)  in  the  sub- 
surface soil,  sediment,  groundwater  and  sludge.  The  site  is  a  mixed  funding  pilot. 
U.S.  EPA  has  agreed  to  fund  the  removal  of  soils  to  an  off-site  landfill  and  to  the 
stabilization  and  disposal  of  processed  sludge  residuals.  The  soils  and  sludge  residu- 
als pose  an  unacceptably  hign  carcinogenic  and  toxic  risk  to  residents  in  the  imme- 
diate vicinity  and  to  the  local  wetland  flora  and  fauna.  Should  funds  not  be  avail- 
able, EPA  would  not  be  able  to  meet  its  commitments  under  the  Consent  Decree 
for  this  project.  Contact:  Edwin  Smith  (312)  353-6571. 

Arcanum  Iron  &  Metal,  Twin  Township,  Darke  County,  OH — The  Arcanum  Iron 
and  Metal  site  is  located  in  a  residential  and  agricultural  area  along  the  access  road 
to  a  small  community  which  utilizes  private  wells  for  drinking  water.  The  sole 
owner  operated  for  many  years  recycling  the  lead  from  used  car  and  truck  batteries. 
Because  of  the  operations  at  the  site,  the  soil,  and  at  one  time  the  groundwater  and 
sediments,  is  contaminated  with  high  concentrations  of  lead,  arsenic  and  cadmium. 
Moreover,  the  battery  casings  from  this  operation  are  still  at  the  site.  Approximately 
2  years  ago  a  tornado  came  through  this  town,  the  damage  posed  to  homes  from 
this  site  could  have  been  devastating.  If  funds  are  not  available,  the  site  will  con- 
tinue to  pose  a  potential  hazard  to  the  local  community.  Contact:  Anita  Boseman 
(312)  886-6941. 

Reilly  Tar  &  Chemical  Corp.,  Dover,  OH — The  Reilly  Tar  &  Chemical  Corp.  site 
is  a  4  acre  former  coal  tar  refinery.  Coal  tar  wastes  have  accumulated  on  the  ground 
as  a  result  of  spillage  and  other  site  activities.  The  aquifer  beneath  the  site  is  the 
sole  source  of  drinking  water  for  the  people  served  by  the  municipal  water  systems 
of  Dover  and  New  Philadelphia,  OH.  Groundwater  and  soils  are  contaminated  with 
petrochemicals  from  the  coal  tar  wastes.  The  site  investigation  should  be  completed 
soon  and  a  proposal  on  appropriate  response  activities  made  to  the  public.  A  reduc- 
tion in  funding  could  result  in  EPA  being  unable  to  oversee  implementation  of  the 
response  activities  by  the  site  Potentially  Responsible  Parties  (PRPs).  Contact:  Jan 
Bartlett  (312)  886-5438. 

United  Scrap  Lead,  Concord  Township,  Miami  County,  Troy,  Ohio — The  United 
Scrap  Lead  site  is  located  in  a  residential  and  agricultural  area  along  a  Miami  Trib- 
utary where  the  main  crop  is  beans  and  corn  and  the  residents  are  on  private  drink- 
ing water  wells.  The  company  for  many  years  processed  the  recycling  of  used  car 
and  truck  batteries.  Because  of  the  operations  at  the  site,  the  oil  is  contaminated 
with  high  concentrations  of  lead,  arsenic  and  cadmium.  Moreover,  the  battery  cas- 
ings from  this  operation  are  currently  occupying  the  area  of  the  site  along  the  tribu- 
tary (at  one  time  during  the  winter,  the  local  children  would  slide  down  the  snow 
covered  battery  casing  at  the  site).  If  funds  are  not  available,  the  site  will  continue 
to  pose  a  potential  hazard  to  the  local  community.  Contact:  Anita  Boseman  (312) 
886-6941. 

Vandale  Junkyard  Site,  Marietta,  OH — The  Vandale  Junkyard  Site  is  a  licensed 
junkyard  where  hazardous  wastes  were  illegally  buried  and  disposed.  Located  in  a 
rural  area,  there  are  residences  within  several  hundred  feet  of  the  site.  Widespread 
soil,  surface  water  and  ground  water  contamination  (with  organic  compounds  and 
metals)  has  been  found,  and  contaminants  are  migrating  off-site.  PRPs  are  currently 
designing  the  remedy  for  the  site,  which  includes  the  off-site  disposal  of  a  large 
quantity  of  wastes  and  the  construction  of  a  hazardous  waste  cap  on  site  for  the 
contaminated  soils.  If  funds  are  not  available  for  oversight  of  the  PRPs,  remedial 
design  and  remedial  action  may  be  delayed.  Contact:  Lawrence  Schmitt  (312)  353- 
6565. 

Hagen  Farm,  Stoughton,  WI — The  Hagen  Farm  site  is  located  in  a  rural  area 
about  20  miles  south  of  Madison,  Wisconsin.  About  350  people  reside  within  one 
mile  of  the  site  and  depend  on  groundwater  from  private  wells  as  their  water 
source.  In  the  late  1960's,  a  gravel  pit  at  the  site  was  used  for  the  uncontrolled  dis- 
posal of  industrial  and  municipal  wastes.  As  a  result  of  these  disposal  activities,  an 
estimated  24  million  gallons  of  useable  groundwater  in  the  area  was  contaminated. 
Currently  there  are  eleven  private  wells  immediately  surrounding  the  groundwater 


237 

contamination.  Cleanup  of  the  groundwater  is  scheduled  to  begin  this  fall.  If  funds 
are  not  available,  oversight  to  assure  the  effectiveness  of  the  cleanup  may  be  com- 
promised. Contact:  Steve  Padovani  (312)  353-6755. 

Madison  Metropolitan  Sewerage  District  Lagoons,  Madison,  WI — The  Madison 
Metropolitan  Sewerage  District  Lagoons  is  a  135  acre  site  owned  by  the  City  of 
Madison.  The  site  has  been  used  for  the  disposal  of  wastewater  treatment  sludges 
from  the  City  of  Madison's  treatment  plant  since  1942.  Historically  there  have  been 
releases  from  the  lagoons  into  nearby  surface  waters  (Nine  Springs  Creek  and 
Yahara  River)  that  have  resulted  in  fish  kills.  The  lagoons  are  located  in  a  wetland 
area  that  is  used  for  hunting.  Sludges  in  the  lagoons  are  contaminated  with  PCBs. 
The  site  investigation  should  be  completed  soon  and  a  proposal  on  appropriate  re- 
sponse activities  made  to  the  public.  A  reduction  in  funding  could  result  in  EPA 
being  unable  to  oversee  implementation  of  the  response  activities  by  the  site  Poten- 
tially Responsible  Parties  (PRPs).  Contact:  Bob  Whippo  (312)  886-4759. 

Muskego  Sanitary  Landfill,  Muskego,  WI — The  Muskego  Sanitary  Landfill  site,  lo- 
cated 25  miles  southwest  of  Milwaukee,  operated  initially  as  a  dump  in  1954  and 
evolved  into  a  landfill  with  final  operations  in  1981.  Primarily  municipal  and  indus- 
trial refuse  was  disposed  of  at  the  site  during  its  operation.  Two  drum  removal  ac- 
tions have  occurred  at  the  site  since  U.S.  EPA's  involvement  and  a  landfill  cap  was 
constructed  to  prevent  contamination  from  reaching  groundwater  sources.  The  final 
action  calls  for  a  groundwater  extraction  system  in  an  area  adjacent  to  the  drum 
removals  and  where  it  is  believed  a  higher  proportion  of  industrial  waste  is  located. 
A  funding  shortfall  would  result  in  a  reduction  of  oversight  for  this  enforcement  lead 
site  and  create  delays  in  construction  activities  and  groundwater  tests  currently 
scheduled  for  the  near  future.  These  delays  would  impact  the  aquifer  restoration  as 
well  as  potential  future  use  of  the  site  which  is  being  evaluated  for  possible  rec- 
reational use.  Contact:  Bill  Haubold  (312)  353-6261. 

Scrap  Processing  Co.,  Inc.,  Med  ford,  WI — The  2  acre  Scrap  Processing  site  was 
used  for  a  battery  crushing  operation.  The  site  is  bordered  by  the  Black  River,  a 
residential  area  and  a  mobile  home  park.  The  soils  and  sediments  in  the  Black 
River  are  contaminated  with  heavy  metals  primarily  lead,  copper,  zinc  and  barium. 
The  site  investigation  should  be  completed  soon  and  a  proposal  on  appropriate  re- 
sponse activities  made  to  the  public.  Should  funds  not  be  available  for  the  selected 
response  activities,  implementation  of  the  response  activities  will  not  proceed  since 
EPA  is  anticipating  performing  the  cleanup  at  this  site.  Contact:  Pablo  Valentin 
(312)  353-5592. 

Summitville  Mine  Site,  Summitville,  CO  (Cong.  Dist.  3) — The  Summitville  mine 
site  is  located  in  the  mountains  of  southern  Colorado.  Bankruptcy  and  abandonment 
by  the  gold  mining  and  gold  recovery  operators  resulted  in  potential  release  of  cata- 
strophic amounts  of  heavy  metals  ana  cyanide  to  the  nearby  stream.  EPA  emer- 
gency actions  have  prevented  those  dire  consequences.  Fish  kills  have  been  reported 
from  Wightman  Fork,  the  receiving  stream,  to  the  Terrace  Reservoir,  approximately 
20  miles  downstream  from  the  site.  Terrace  Reservoir  water  is  used  for  irrigation 
by  San  Luis  Valley  farmers.  Current  plans  call  for  consolidation  and  capping,  bio- 
logical treatment,  and  reclamation.  Some  of  this  work  will  be  done  using  existing 
available  funds.  If  the  remaining  work  is  not  funded  and  the  significant  water  treat- 
ment that  continues  to  be  needed  in  the  long-term  ceases,  the  contaminated  water 
will  be  released,  severely  impacting  stream-life  and  agricultural  uses. 

Brown  and  Bryant,  Arvin,  Kern  County,  California — Brown  and  Bryant's  Arvin 
plant  produced  agricultural  chemicals  including  fertilizers,  herbicides,  insecticides, 
and  fumigants.  Inspections  by  State  agencies  have  documented  improper  handling 
and  disposal  of  hazardous  wastes,  and  accidental  spills  of  pesticides  have  occurred 
at  the  site.  An  evaporation  pond  for  pesticide  rinse  water  at  the  site  has  overflowed 
at  least  twice  during  heavy  rains.  The  soil  at  the  site  contains  a  number  of  chemi- 
cals including  such  banned  pesticides  as  dinoseb  and  ethylene  dibromide.  The 
ground  water  under  the  site  is  also  contaminated  with  pesticides  at  concentrations 
of  up  to  100,000  times  the  safe  drinking-water  level.  The  closest  public  well  is  1,700 
feet  from  the  site,  while  six  municipal  groundwater  wells  are  within  a  mile  of  the 
site.  The  public  water  system  supplies  drinking  water  to  about  7,800  people  and  ir- 
rigates 19,600  acres  of  cropland.  EPA  is  designing  the  remedy  for  the  soil  and 
groundwater  contamination  at  the  site  and  is  investigating  the  extent  of  area-wide 
contamination.  EPA  hopes  to  restore  a  portion  of  the  site  for  redevelopment  and 
commercial  use  and  prevent  groundwater  contamination  from  migrating  to  Arvin's 
municipal  water  supply. 
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Newark  Groundwater  Contamination,  San  Bernardino  County,  California — The 
groundwater  underlying  a  large  part  of  the  city  of  San  Bernardino,  California,  is 
contaminated  by  chemicals  including  chlorinated  solvents  and  volatile  organic  com- 
pounds (VOCs)  including  the  suspected  human  carcinogens  tetrachloroethylene 
(PCE)  and  trichloroethylene  (TCE).  The  city's  175,000  residents,  as  well  as  the 
250,000  residents  of  Riverside,  California,  and  115,000  residents  of  suburbs  and  un- 
incorporated areas,  depend  for  their  water  supply  on  wells  sunk  into  the  contami- 
nated aquifer  Contaminated  water  has  already  affected  25%  of  San  Bernardino's 
water  supply  and  required  installation  of  expensive  stripping  and  filtering  equip- 
ment on  twelve  municipal  wells.  Forty  to  sixty  more  wells  are  down-gradient  of  the 
current  plume.  EPA  is  currently  designing  a  remedy  that  would  include  pumping 
water  from  wells  at  the  leading  edge  of  part  of  the  contaminated  area  (the  Newmark 
plume)  and  filtering  it  to  drinking  water  standards  before  delivering  it  to  local 
water  departments.  EPA  has  also  investigated  the  extent  of  another  part  of  the  con- 
tamination (the  Muscoy  plume)  in  preparation  for  designing  a  remedy  that  would 
prevent  further  spread  of  the  contamination. 

Iron  Mountain  Mine,  Shasta  County,  California — Iron  Mountain  Mine  near  the 
city  of  Redding,  California,  discharges  acid  mine  drainage  into  tributaries  of  the 
Sacramento  River.  If  uncontrolled,  these  discharges  add,  on  average,  over  one  ton 
per  day  of  copper,  zinc,  and  cadmium  to  the  river.  Peak  discharges  during  winter 
storms  may  reach  2  tons  of  copper  and  10  tons  of  zinc  per  day.  The  current  treat- 
ment plant  controls  up  to  approximately  85%  of  the  zinc  and  70%  of  the  copper  at 
normal  flows,  but  treatment  failures  during  high-discharge  periods  could  affect  the 
endangered  winter-run  Chinook  salmon  and  harm  the  valuable  commercial  fishery 
on  the  river.  This  impact  could  be  a  10-to-30%  kill  of  the  spawning  class  of  the  river 
at  the  time  of  the  failure.  EPA  currently  to  upgrade  the  treatment  plant  to  improve 
reliability  of  operations  during  storms  and  increase  long-term  cost-effectiveness. 

Sulphur  Bank  Mercury  Mine,  Lake  County,  California — The  Sulphur  Bank  Mine 
is  on  the  eastern  shore  of  Clear  Lake,  the  largest  lake  entirely  within  the  state. 
Until  1957  the  mine  was  one  of  the  largest  mercury  producers  in  the  state.  Several 
residential  communities  are  located  near  the  site,  including  the  Elem  community  of 
Porno  Indians.  The  mine  site  consists  of  approximately  120  acres  of  tailings  and 
waste  rock  and  an  unlined  pit  filled  with  acidic  water  to  a  depth  of  90  feet.  The 
tailings  and  pit  contain  elevated  levels  of  mercury  and  arsenic.  Further,  both  the 
sediments  of  Clear  Lake  adjacent  to  the  mine  and  the  fish  in  the  lake  are  contami- 
nated with  high  levels  of  mercury,  posing  a  substantial  threat  to  human  health. 
Given  the  condition  of  the  site  and  the  insolvency  of  the  owner,  the  State  of  Califor- 
nia decided  to  address  the  site  through  the  Superfund  process.  EPA  has  completed 
its  investigation  of  the  contamination  at  the  mine  site  and  is  beginning  to  inves- 
tigate contamination  in  the  lake.  EPA  and  the  State  are  currently  discussing  reme- 
dial alternatives  for  addressing  the  tailings  and  pit.  The  surrounding  community 
has  generally  been  supportive  of  EPA's  efforts  to  remediate  the  site. 

Bunker  Hill,  Kellogg  Idaho — This  21  square-mile  site  includes  the  now  inactive 
Bunker  Hill  Mining  Complex  and  the  cities  of  Kellogg,  Pinehurst,  Smelterville,  and 
Wardner.  The  main  contaminants  of  concern  include  lead,  sulfur  dioxide,  arsenic, 
cadmium,  mercury,  antimony,  zinc,  and  copper.  Asbestos  and  PCBs  used  in  facility 
construction/equipment  are  also  of  concern.  Work  on  the  hillsides  is  very  significant 
because  they  represent  a  continuing  source  of  contamination  to  residential  areas 
that  are  being  cleaned  up.  Withdrawal  of  currently  allocated  funds  would  mean  con- 
tinued risk  to  the  communities  from  uncontrolled  releases  from  the  site,  damage  to 
the  work  that  has  already  been  performed  at  the  site,  continued  damage  to  the 
Coeur  d'Alene  River,  and  the  continuation  of  the  long  term  damage  to  the  local  econ- 
omy. (Contact:  Howard  Blood  (206)  553-1172). 

Commencement  Bay  I  Nearshore  Tideflats,  Tacoma,  WA — The  former  Asarco  Ta- 
coma  Smelter  site  includes  67  acres,  on  which  the  smelter  operated  for  nearly  100 
years,  and  a  23-acre  slag  peninsula,  which  is  the  home  of  the  Tacoma  Yacht  Club. 
Operations  at  Asarco  resulted  in  releases  of  sulfur  dioxide,  contaminated  dust,  and 
slag.  Surrounding  neighborhoods,  facility  soil  and  ground  and  surface  waters,  and 
off-shore  sediments  are  contaminated  with  heavy  metals  such  as  lead,  arsenic,  cop- 
per and  some  organic  compounds.  Should  funds  not  be  available,  EPA  would  be  un- 
able to  begin  negotiations  with  Asarco.  Future  development  of  the  community  would 
not  take  place.  (Contact:  Piper  Peterson  (206)  553-4951). 
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Harbor  Island,  Seattle,  WA — The  Harbor  Island  Superfund  site  is  located  one  mile 
south  of  downtown  Seattle,  where  the  Duwanish  River  enters  Elliot  Bay.  Soil, 
ground  and  surface  waters  and  sediments  are  contaminated  with  various  metals, 
solvents,  PCBs  and  PAHs.  Should  funds  no  be  available,  EPA  would  not  be  able  to 
oversee  the  next  important  step  in  the  cleanup,  which  addresses  contaminated  soils 
and  groundwater.  This  would  have  a  significant  impact  on  the  Port  of  Seattle's  abil- 
ity to  begin  anticipated  development  work.  (Contact:  Keith  Rose  (206)  553-7721). 

Wyckoff 'I Eagle  Harbor,  Bainbridge  Island,  Washington — Eagle  Harbor  is  the  prin- 
cipal commercial  estuary  of  Bainbridge  Island,  a  large,  primarily  residential,  island 
in  Puget  Sound  near  Seattle.  The  harbor  is  contaminated  with  elevated  levels  of 
metals  (primarily  mercury),  Hydrocarbons  (PAHs)  and  PCPs.  The  Wyckoff  facility, 
a  wood  preservation  operation  for  nearly  90  years,  is  located  on  a  small,  low  laying 
peninsula  in  the  Harbor.  The  site  also  includes  extensive  contamination  of  struc- 
tures and  upland  soils.  Activities  including  building  demolition,  ground/tidal  water 
treatment,  soils  remediation  and  various  harbor  cleanups  would  be  delayed  in  FY96 
due  to  lack  of  funds.  Additional  delays  will  allow  continued  contamination  of  the 
Harbor  from  groundwater  and  tidal  surge  sources  and  could  compromise  the  partial 
harbor  sediment  cap  that  has  already  been  constructed.  Many  island  residents  care- 
fully monitor  the  pace  and  nature  of  cleanup  activities  and  are  working  to  ensure 
that  the  harbor  and  the  Wyckoff  site  are  appropriately  cleaned  to  allow  uses  that 
benefit  and  compliment  their  community.  (Contact:  Peter  Rubenstein  206-553-1067). 
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Mr.  DlNGELL.  Would  you  agree  that  H.R.  228,  which  embodies 
the  provisions  of  last  year's  bill  that  this  committee  passed  unani- 
mously— I  stress,  unanimously — contains  provisions  that 
addressive  excess  transaction  costs  and  fundamental  fairness  while 
at  the  same  time  allowing  cleanups  to  proceed  at  their  current 
pace?  Is  that  correct? 

Ms.  Schiffer.  Yes,  that  is,  Congressman  Dingell.  I  might  add 
that  that  coalition  proposal  was  really  supported  and  passed  unani- 
mously by  this  committee  and  also  supported  by  a  broad  coalition 
of  different  kinds  of  groups  who  were  interested  in  reforming  the 
parts  of  Superfund  that  need  reform  and  keeping  the  core  liability 
system. 

Mr.  Dingell.  That  has  already  been  inserted  in  the  record. 

Would  Superfund  Reform  95  proposals  meet  these  same  objec- 
tives, most  particularly  allowing  cleanups  to  proceed  at  their  cur- 
rent pace? 

Mr.  Herman.  No,  they  wouldn't. 

Mr.  Dingell.  Why  not? 

Mr.  Herman.  Because  if  the  joint  and  several  and  retroactive  li- 
ability is  repealed,  Congressman  Dingell,  we  think  that  the  cost  of 
transactions  will  increase,  funding  will  be  less  for  cleanup,  and  the 
cleanups  will  slow  down  dramatically. 

Mr.  Dingell.  Let's  address  the  proposed  1987  liability  cutoff 
date.  Who  would  be  the  principal  beneficiaries  of  that? 

Ms.  Schiffer.  The  best  I  can  tell,  the  American  public  would  be 
badly  hurt  by  it.  The  principal  beneficiaries  would  be  those  compa- 
nies who  have  been  recalcitrant,  who  haven't  come  forward, 
stepped  up  to  the  plate  and  done  their  cleanups.  They  would  be  the 
beneficiaries  because  they  wouldn't  have  spent  anything  for  the 
past  15  years  and  then  they  would  be  off  the  hook. 

Mr.  Dingell.  It  would  also  benefit  midnight  dumpers? 

Ms.  Schiffer.  It  would  certainly  benefit  midnight  dumpers. 

Mr.  Dingell.  Who  were  violating  the  law  during  the  period  1980 
to  1987? 

Ms.  Schiffer.  Or  violating  the  law  even  before  that,  yes. 

Mr.  Dingell.  It  would  also  benefit  the  insurance  companies  sig- 
nificantly, would  it  not? 

Mr.  Herman.  Yes,  it  would. 

Mr.  Dingell.  Is  there  any  law  abiding  citizen  that  would  be  ben- 
efited by  this? 

Ms.  Schiffer.  The  companies  that  have  stepped  up  to  the  plate 
would  be  badly  hurt  by  it. 

Mr.  Dingell.  They  would  be  put  in  a  serious  adverse  position  in 
terms  of  competitiveness  with  others  who  would  continue  their  ob- 
fuscation  and  delay;  is  that  right? 

Ms.  Schiffer.  Exactly  correct,  Congressman  Dingell. 

Mr.  Dingell.  Thank  you.  I  have  further  questions,  Mr.  Chair- 
man, but  I  don't  want  to  intrude  further  on  the  time  of  the  commit- 
tee. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  Chair  would  point  out  that  the  provisions  announced  yester- 
day would  not  in  any  way  protect  illegal  dumpers,  midnight  dump- 
ers or  noon  dumpers  or  anything  else.  If  they  were  dumping  ille- 
gally, they  would  not  be  protected  under  the  provision  that  we 
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talked  about  yesterday.  I  just  wanted  to  point  that  out  for  the 
record. 

Mr.  DlNGELL.  Is  that  in  print,  Mr.  Chairman,  or  is  that  a  prin- 
ciple? 

Mr.  OXLEY.  That's  one  of  the  principles.  We  are  only  providing 
retroactive  repeal  for  those  activities  that  were  legal,  not  illegal. 
That's  a  very  important  point  that  we  want  to  emphasize. 

The  gentleman  from  California. 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman. 

I've  worked  on  these  issues  for  20  years,  from  the  public  health 
point  of  view.  As  you  were  pointing  out,  the  real  concern  here  is 
where  we  are  going  from  the  public  health  point  of  view. 

Mr.  Herman,  you  pointed  out  that  you  had  some  concerns  about 
the  chairman's  proposal  to  have  a  cutoff  date  of  1987,  and  pointed 
to  the  LCP  Chemicals  site  in  Georgia  as  an  example  of  where  the 
retroactive  liability  issue  is  a  big  concern.  The  documents  I  have 
right  here  indicate  that  the  mercury  contamination  that  you  point- 
ed to  as  being  a  major  problem  occurred  in  the  late  1980's  and  the 
1990's,  when  the  facility  was  breaking  down.  As  you  pointed  out, 
it  was  in  operation  when  it  shouldn't  have  been  in  operation  and 
that  there  were  major  spills  going  on  at  that  time. 

I'm  rather  confused.  How  does  the  retroactive  cutoff  affect  your 
concerns  about  the  mercury  cleanup  of  a  site  where  obviously  the 
documentation  shows  the  big  problem  was  in  the  late  1980's  and 
the  early  1990's  at  this  site? 

Mr.  Herman.  Mr.  Bilbray,  I  haven't  seen  the  documents  you 
have,  but  our  information  is  that  the  mercury  problem  came  about 
at  least  in  1955.  The  State  of  Georgia  has  been  working  with  the 
company  for  10  years,  issuing  various  orders  which  have  not  been 
obeyed,  using  a  RCRA  law.  I  don't  have  information  that  it's  since 
1988. 

Mr.  Bilbray.  The  big  question  is  the  violations  and  the  problems 
that  occurred  after  1987.  First  of  all,  any  violations  from  before 
would  still  be  applied.  As  you  pointed  out  in  your  photos,  there  was 
a  breakdown  of  equipment  and  they  continued  to  operate.  What  is 
the  liability  of  the  person  who  operated  during  that  period,  in  the 
late  1980's  and  the  1990's,  and  what  is  their  participation  in  this 
program? 

Mr.  Herman.  They  are  liable,  though  I  believe  the  company  has 
gone  bankrupt.  The  problem  there  is  not  just  from  the  equipment. 
There  was  this  massive  problem  of  using  the  pond,  which  has  also 
caused  enormous  problems. 

Mr.  Bilbray.  In  other  words,  that  operator,  because  they  went 
bankrupt,  right  now  is  not  participating,  because  the  perception  is 
you  can't  get  blood  out  of  turnip,  so  you  are  not  going  to  go  after 
them. 

My  concern  so  often  with  our  environmental  cleanup  strategies, 
is  this  concept  that  fault  is  sort  of  secondary  to  the  ability  to  pay. 
As  you  pointed  out  in  one  of  your  new  strategies,  you  are  looking 
at  the  ability  to  pay  based  on  your  authority  of  being  able  to  go 
after  liability.  That  does  lead  to  the  mentality  that  maybe  the  ac- 
tion is  based  more  on  what  resources  you  have  rather  than  how 
much  you  might  be  at  fault. 
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Mr.  Herman.  Congressman,  we  have  been  trying  to  address  that 
question  that  you  are  raising.  We  have  proposed  an  allocation 
scheme  whereby  a  neutral  allocator  would  allocate  shares  of  the  re- 
sponsibility. If  a  party  settled,  then  they  would  be  out  of  it;  they 
would  get  out  of  the  joint  and  several  and  retroactive  bind. 

I  think  what  I  am  trying  to  say  is  that  there  are  numerous  ap- 
proaches, some  of  which  the  chairman,  I  think,  agrees  with,  which 
can  affect  and  improve  and  touch  some  of  the  problems  that  you 
are  raising.  Repealing  joint  and  several  and  retroactive  liability 
will  not  do  that. 

Ms.  Schiffer.  Congressman,  there  has  been  sort  of  a  myth 
around  this  program  that  what  the  government  does  is  go  after 
"the  deep  pockets,"  which  I  think  is  another  way  of  saying  the 
question  that  you  are  raising.  We  have  really  been  quite  careful  in 
seeking  responsible  parties  to  do  cleanups  to  be  sure  that  we  are 
going  after  people  who  comprise  a  significant  portion  of  the  waste 
at  any  given  site.  So  we  aren't  going  after  a  company  just  because 
it  has  a  great  ability  to  pay  and  saying  you  pay  for  a  significantly 
disproportionate  amount  of  the  cost  of  the  cleanup. 

I  will  also  say  that  in  terms  of  people  who  can't  pay,  we  are  pay- 
ing a  lot  of  attention  to  trying  to  take  a  look  early  on  at  inability 
to  pay  and  getting  those  people  out  of  the  system  early  on. 

Mr.  Bilbray.  I  want  to  point  out  this  is  not  just  private  sector. 
I  can  point  out  counties  and  cities  that  are  bearing  responsibility. 
Not  just  with  this  fund,  but  a  lot  of  others.  In  fact,  I've  operated 
agencies  that  have  been  the  victim  of  that  deep  pocket  mentality, 
because  the  public  coffers  tend  to  be  deep  pocket  too. 

You  made  a  statement  about  exempting  municipal  waste.  What 
is  interesting  for  me  as  a  past  operator  of  a  muni  system  is,  how 
do  you  make  the  assumption  that  that  municipal  waste  does  not 
contain  hazardous  materials  in  the  waste  stream? 

Ms.  Schiffer.  EPA  has  extensive  experience  with  what  is  in  the 
waste  stream.  I  think  that  the  coalition  proposal  that  has  now  been 
introduced  takes  a  hard  look  at  municipal  waste  and  makes  an  ef- 
fort to  in  fact  significantly  reduce  the  contribution  that  municipali- 
ties would  have  to  make  to  the  system  exactly  because  we  think 
that  they  are  deserving  of  special  attention  and  special  treatment. 

Mr.  Bilbray.  I  think  the  political  realities  are  one  thing.  I'm  not 
so  sure  that  we  can  justify  it  based  on  what  is  in  the  waste  stream 
itself.  It  is  so  diverse  across  this  country.  I  think  that  at  least  we 
are  addressing  that  aspect. 

Can  we  sort  of  admit  up  here  that  the  No.  1  goal  here  is  not  to 
shaft  private  sectors,  is  not  to  employ  attorneys,  not  to  make 
money  for  waste  management  remediation  people,  but  to  protect 
the  public  health?  Can  we  admit  that? 

Ms.  Schiffer.  Absolutely  the  priority  is  to  protect  the  public 
health  and  the  environment. 

Mr.  Bilbray.  The  public  health  takes  precedence.  That's  the 
whole  thing.  If  we  look  at  these  numbers,  can  you  sit  there  and  tell 
me  that  compared  to  our  other  environmental  programs,  for  the 
protection  of  our  children  and  our  citizens  and  our  families,  we  are 
getting  a  good  dollar's  worth  of  public  health  protection  for  how 
much  is  being  spent? 
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Ms.  SCHIFFER.  Congressman  Bilbray,  I  can  tell  you  that  the 
American  public  wants  its  hazardous  waste  sites  cleaned  up  and 
that  it  is  getting  its  money's  worth  from  the  actions  of  the  Justice 
Department  and  the  Environmental  Protection  Agency  in  getting 
those  cleanups  going. 

Mr.  BlLBRAY.  Ma'am,  first  of  all,  I  don't  need  you  or  anyone  else 
to  tell  me  what  the  American  people  want.  We  have  been  duly 
elected  for  that  purpose. 

What  I'm  saying  here,  as  somebody  who  has  worked  in  environ- 
mental issues,  the  public  health  exposure  and  the  cost  to  address 
that  exposure  in  relationship  to  things  like  clean  air,  clean  water, 
it  doesn't  look  like  we're  getting  our  dollar's  worth.  I'm  looking  at 
it  here  and  I'm  talking  to  somebody  who  knows  something  about 
public  health  exposure.  How  many  citizens  are  exposed,  how  much 
risk  is  out  there,  and  how  many  deaths  would  occur  if  we  didn't 
do  this?  Compared  to  our  other  environmental  numbers,  I  can't  see 
it  justified. 

Ms.  Schiffer.  Congressman  Bilbray,  our  other  programs  are,  of 
course,  very  important  too  to  protecting  public  health  and  the  envi- 
ronment, but  the  ATSDR  has  testified  at  other  hearings  on  this 
subject  that  there  is  a  significant  risk  to  the  public  health  from 
these  Superfund  sites,  and  we  would  be  pleased  to  provide  that  in- 
formation for  the  record  in  this  case. 

Mr.  Bilbray.  Ma'am,  that's  fine.  I'm  still  getting  back  to  the 
point.  We  know  how  many  people  are  dying  from  air  pollution;  we 
know  the  public  health  exposure;  we  know  the  cost.  I  can  give  you 
the  numbers.  I  can  get  you  the  numbers  of  how  many  people  we 
save  every  year  with  our  air  pollution  strategies.  What  I'm  looking 
at  here,  I'm  looking  at  the  fact  that  in  this  Superfund  system  we're 
talking  about  a  minuscule  amount  of  benefit  in  comparison  to 
something  that  is  documented  as  saving  lives,  versus  something 
that  is  projected.  Granted,  maybe  saving  lives,  but  from  the  num- 
bers that  you  are  showing  there,  this  system  is  not  justified  from 
a  public  health  point  of  view. 

That  is  what  we  have  got  to  do.  That  is  what  I  want  to  see 
changed.  As  somebody  with  a  public  health  background,  I  want  to 
see  it  changed  so  we  can  look  at  those  numbers  and  say  we  are 
saving  human  lives  cost  effectively  and  we  are  not  wasting  money 
that  could  be  used  for  saving  other  people,  because  every  dollar 
wasted  means  one  less  dollar  that  we  can  use  effectively  for  pro- 
tecting lives. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

The  Chair  would  note  that  we  have  a  15  minute  vote  and  then 
a  5  minute  vote.  The  Chair  will  continue  for  5  minutes  or  so  and 
then  recess  for  those  two  votes. 

I  now  recognize  the  gentleman  from  Massachusetts. 

Mr.  Markey.  I  thank  the  Chair  very  much. 

Let  me  just  clarify  a  few  things  if  I  may.  First  of  all,  I  think  the 
chairman  has  made  clear  that  no  one  is  going  to  be  exempted  from 
any  liability  where  they  knew  that  it  was  illegal.  For  example,  as 
he  said,  midnight  dumpers  are  going  to  continue  to  be  made  liable 
where  they  knew  that  the  activity  was  in  fact  illegal.  So  that,  it 
seems  to  me,  would  cover  the  area  1980  to  1987  where  the  mid- 
night dumpers  knew  that  it  was  illegal  to  dump,  and  the  chairman 
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says  that  he  intends  to  keep  those  people  liable  from  1980  to  1987 
because  they  knew  that  the  activity  was  illegal. 

I  know  that  the  principles  are  ambiguous  on  that,  but  I  think  the 
clarification  is  helpful  that  midnight  dumpers  from  1980  to  1987 
where  the  activity  had  already  been  made  illegal  in  the  statute  will 
continue  to  be  made  illegal  in  terms  of  their  responsibility  to  clean 
up.  Is  that  correct? 

Mr.  Oxley.  That's  correct. 

Mr.  Markey.  That's  helpful. 

The  question  of  costs  is  very  important  here.  If  we  look  at  the 
VA,  HUD  Appropriations  Subcommittee,  which  has  cut  the  EPA 
budget  a  third,  the  Superfund  budget  by  a  third,  and  we  basically 
apply  a  realistic,  real  world  test  to  that  activity,  it  is,  I  think,  a 
fair  assumption  to  make  that  there  will  be  no  additional  Federal 
appropriations  to  clean  up  the  Superfund  sites  of  our  country.  In 
fact,  there  is  going  to  be  less  Federal  money. 

If  we  take  the  polluter — and  these  are  not  so-called  polluters; 
they  are  polluters — the  issue  is  whether  or  not  we  are  going  to 
make  them  liable  as  polluters.  Whether  they  did  it  before  or  after 
1987  or  before  or  after  1980,  they  did  pollute.  Are  they  going  to  be 
legally  responsible? 

If  we  take  these  private  sector  chemical  companies,  or  whatever, 
out  of  the  picture  and  the  Federal  budget  as  it  comes  out  of  the 
Appropriations  Committee  is  going  to  have  a  one  third  cut,  then 
clearly  they  are  not  going  to  be  cleaned  up.  The  sites  will  not  be 
cleaned  up. 

Some  people  ask  the  question,  well,  how  many  lives  are  going  to 
be  endangered?  Well,  in  Woburn,  Massachusetts,  in  my  district  we 
had  1  of  the  10  worst  sites  in  the  United  States.  We  had  children 
dying  from  leukemia  and  other  cancers.  We  had  untold  additional 
illnesses  throughout  the  community.  We  had  to  shut  down  the 
wells  in  that  whole  part  of  town.  There  were  ongoing  epidemiolog- 
ical studies  by  the  Harvard  School  of  Public  Health.  This  was  a 
medical  nightmare  for  this  community. 

That  is  in  fact  the  case  all  across  the  country.  I  think  we  have 
helped  to  create  a  disincentive  for  polluters  since  the  passage  of  the 
Superfund  Act  of  continuing  down  the  route  which  they  had  before 
1980,  but  there  is  no  question  that  the  residuum  of  activity  before 
1980  was  so  significant  as  to  cause  a  massive  public  health  crisis 
in  this  country. 

My  question  would  be,  how  would  we  have  cleaned  up  the 
Woburn  hazardous  waste  site  if  we  did  not  have  the  Superfund 
project  and  there  was  no  Federal  money  available  as  well?  That 
would  still  sit  there  as  a  danger  to  those  people  in  Woburn. 

Moreover,  just  so  we  can  get  it  out  on  the  record,  in  fact  close 
to  300  of  the  1,050  Superfund  sites  have  been  cleaned  up.  So  for 
those  that  say,  well,  little  has  been  done,  from  1980  to  today  over 
a  quarter  of  the  sites  in  the  country  have  been  cleaned  up.  If  this 
bill  pending  before  us  passes,  we  are  going  to  see,  with  no  Federal 
money  and  no  private  liability,  a  collapse  of  the  program  to  finish 
this  job. 

Clearly  the  job  that  we  are  doing  is  a  job  that  was  created  over 
a  60-  and  70-year  period  back  in  the  early  part  of  this  century  and 
right  up  through  1980  where  they  used  the  lakes  and  the  rivers  as 
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the  dumping  ground.  So  it  wasn't  a  problem  created  overnight,  al- 
though midnight  dumpers  did  help  to  contribute  to  it,  and  it's  not 
a  problem  that  can  be  solved  overnight  either.  It  will  take  some 
time  to  clean  up  50  and  60  years  of  dumping,  but  we  are  well  on 
the  way.  Three  hundred  out  of  1,050  sites  have  already  been  com- 
pleted. 

I  think  that  is  important  for  everyone  to  understand.  It's  also  im- 
portant to  understand  that  with  the  budget  being  cut  that  none  of 
them  will  be  cleaned  up,  that  we  will  reverse  course  and  we  will 
see  almost  an  inability  to  clean  up  what  we  have  already  got  under 
way. 

Moreover,  those  that  have  cleaned  up  under  this  bill  will  start 
to  sue.  They'll  say  they  acted  in  detriment  on  reliance  under  the 
old  bill  and  that  the  $13  billion  or  $14  billion  that  has  already  been 
spent  by  private  sector  companies  should  now  be  returned  to  them 
since  clearly  there  was  not  an  evenhanded  application  of  the  law. 
So  it  could  cost  us  even  more  money  out  of  the  Federal  treasury. 
So  we  wind  up  with  no  Federal  money  being  spent,  no  further  sites 
being  cleaned  up — why  would  you?  You're  exempting  them  from  li- 
ability— and  these  public  health  and  safety  neighborhood  night- 
mares continuing  to  sit  out  there. 

Believe  me,  we  would  have  a  black  eye.  I  don't  know  if  the  gen- 
tleman has  any  Superfund  sites  in  his  district,  but  if  you  have  a 
community  with  a  Superfund  site  in  it,  you've  got  an  economic 
nightmare  on  your  hands.  That  community  has  a  black  eye.  Prop- 
erty values  drop.  People  don't  want  their  children  within  a  couple 
of  miles  of  that  site. 

Everyone  can  say,  well,  where  are  the  documented  health  haz- 
ards? Well,  you  move  within  a  quarter  of  a  mile  of  a  hazardous 
waste  site.  You  move  your  family,  your  children  around.  People  are 
trying  to  sell,  desperately.  For  sale  signs  within  a  mile.  They  don't 
want  their  kids  in  the  grammar  schools,  playing  on  those  play- 
grounds. It's  an  economic  nightmare. 

That's  what  we  are  trying  to  do.  We  don't  want  the  short-term 
economic,  pollution  dumping  agenda  of  specific  companies  to  poison 
the  economic  opportunities  for  entire  communities. 

I  thank  the  gentleman.  I  wish  that  there  was  a  question  in  there. 

Mr.  Oxley.  I  searched  in  vain. 

Mr.  Markey.  I  thank  the  gentleman. 

Mr.  Oxley.  The  gentleman's  time  has  expired.  The  committee 
will  stand  in  recess  for  15  minutes. 

[Brief  recess.] 

Mr.  Oxley.  The  subcommittee  will  reconvene  and  the  Chair  will 
now  recognize  the  gentlelady  from  Oregon,  Ms.  Furse. 

Ms.  Furse.  Thank  you,  Mr.  Chairman. 

Brookings  Institute  had  a  statement  with  regard  to  the 
Superfund  liability,  "CERCLA's  liability  scheme  has  been  ex- 
tremely effective  in  minimizing  direct  government  implementation 
of  cleanups  and  therefore  the  cost  to  the  trust  fund.  In  most  cases 
in  which  responsible  parties  have  agreed  to  take  the  lead  in  site 
studies  and  cleanup  EPA  has  not  had  to  resort  to  litigation.  This 
achievement  is  credited  in  large  part  to  retroactive,  strict,  and  joint 
and  several  liability."  The  study  also  noted  that  private  parties  can 
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do  the  work  more  cost  effectively  than  government,  saving  millions 
of  dollars. 

According  to  the  Brookings  study,  "Compared  to  the  Federal  Gov- 
ernment, responsible  parties  are  believed  to  achieve  cost  savings  on 
the  order  of  15  to  20  percent  when  they  implement  site  cleanup." 
Mr.  Herman,  would  you  agree  that  turning  the  Superfund  into  a 
public  works  program  run  entirely  by  government  bureaucracies 
would  eliminate  significant  cost  efficiencies  which  have  come  from 
private  parties  managing  the  cleanups? 

Mr.  Herman.  I  would,  Congressman  Furse.  I  think  every  study 
that  we  have  seen  shows  that  the  private  parties  do  manage  the 
cleanups  more  quickly  and  more  efficiently  than  those  sites  where 
the  government  is  required  to  do  the  cleanup.  If  the  liability  sys- 
tem is  repealed,  our  bureaucracy  would  in  fact  grow  to  administer 
a  program  like  that.  I'm  not  confident  that  we  would  do  it  better 
than  private  industry.  Private  industry  has  a  real  incentive  to  do 
it  quickly  and  efficiently,  because  they  are  saving  money. 

Ms.  Furse.  Ms.  Schiffer,  we  have  heard  a  lot  here  today  about 
costs.  Do  you  calculate  the  cost  of  the  loss  to  the  public? 

I  want  to  refer  to  the  testimony  that  one  site  caused  the  end  of 
fishing  for  a  6-month  period.  That  obviously  has  a  huge  significant 
cost  to  the  fishing  industry.  I'm  particularly  interested  in  the  in- 
dustry, because  that's  an  industry  in  my  district. 

Do  you  calculate,  when  we  see  these  charts,  what  it  costs  to  do 
cleanup? 

Ms.  Schiffer.  I  have  a  couple  of  responses,  Congresswoman 
Furse.  Part  of  my  testimony  was  about  a  site  in  Saltville,  Virginia, 
where  fishing  was  shut  down  for  20  years  in  fact.  What  we  are  cal- 
culating when  we  are  talking  about  the  cleanup  costs  here  is  what 
it  costs  to  get  the  glop  out  of  the  river,  basically,  or  to  cap  it  in 
the  river. 

What  you  are  talking  about,  which  is  the  loss  to  the  commercial 
or  sports  fishing  people,  would  really  be  addressed  as  part  of  natu- 
ral resource  damages.  What  we  have  been  talking  about  today  is 
separate  from  the  natural  resource  damage  claims,  but  there  are 
some  sites  where  we  would  pursue  natural  resource  damages  and 
thereby  recover  compensation  for  that. 

Ms.  Furse.  So  in  fact  when  we  talk  about  it  costs  EPA  or  it  costs 
all  these  lawyers  to  do  all  this  stuff,  in  many  cases  it  would  seem 
to  me  that  the  industry  would  be  very  pleased  that  somebody  is 
pursuing  the  suit,  because  in  fact  it  may  lead  to  them  restoring  a 
fishery. 

Ms.  Schiffer.  It  could  well  be  as  part  of  the  natural  resource 
damage  case  that  we  are  getting  a  fishery  restored.  That  is  exactly 
correct. 

Let  me  also  address  a  little  bit  in  addition  about  these  compara- 
tive numbers,  because  you  are  really  comparing  apples  and  oranges 
when  you  are  comparing  the  lawyer  costs  in  the  Superfund  pro- 
gram to  the  lawyer  costs  in  other  programs,  for  several  reasons. 

One  is  that  the  clean  air  and  clean  water  programs,  some  of  the 
other  pollution  programs  have  a  heavy  amount  of  State  enforce- 
ment and  they  also  have  a  heavy  amount  of  EPA  administrative 
enforcement.  So  a  comparative  chart  that  shows  what  the  Justice 
Department  is  spending  on  the  Superfund  program  versus  what  it 
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is  spending  on  other  statutes  doesn't  come  close  to  reflecting  the 
actual  enforcement  that  is  out  there  for  the  other  programs  be- 
cause the  other  programs  have  a  substantial  amount  of  enforce- 
ment by  the  States  and  administrative  enforcement  that  isn't  there 
because  of  the  way  the  Superfund  program  is  structured. 

Also,  the  States  have  a  much  more  significant  role  in  those  other 
programs.  States  do  have  their  own  Superfund  programs,  but  that 
is  done  separately  from  the  Federal  Superfund  program. 

Ms.  Furse.  I've  only  been  a  Member  of  Congress  for  a  little  less 
than  3  years,  but  I've  been  a  mother  for  a  long  time,  37  years.  I 
always  taught  my  kids  that  they  had  to  clean  up  the  mess. 

Given  the  current  liability  system,  which  many  people  have  said 
is  unfair — they  quote  retroactive,  and  I  got  what  you  meant  about 
retroactive.  I  think  you  are  right  about  that.  I'm  interested  in  hear- 
ing whether  you  think  that  is  fair  or  not  given  who  pays  anyway. 
Can  you  explain  as  a  lawyer  to  me  why  this  is  fair? 

Ms.  SCHIFFER.  I  would  be  pleased  to  and  also  to  explain  it  to  you 
as  a  mother,  because  I  think  your  principle  is  a  correct  principle. 
What  we  are  really  talking  about  here  is  having  companies  that 
helped  to  create  a  mess  and  often  benefited  from  it  economically 
clean  it  up.  And  that's  fair. 

I  think  the  easiest  way  to  think  about  it  is  in  the  concrete.  We 
talked  about  the  Saltville  case  where  the  Olin  Company  put  con- 
tamination into  the  rivers,  and  that  happened  as  part  of  its  oper- 
ation. It  should  be  obligated  to  clean  it  up. 

We  have  another  site  in  New  Hampshire  called  the  Savage  Well 
site.  That  was  several  companies  who  as  part  of  their  operations 
put  solvents  down  wells  or  on  the  ground.  It  eventually  got  into  the 
aquifer.  We  are  talking  about  that  company  that  caused  that  con- 
tamination as  part  of  its  ongoing  operation  cleaning  up.  And  that's 
fair.  As  you  say,  when  people  create  messes,  it's  fair  to  get  them 
to  clean  it  up. 

It's  particularly  fair  when  you  say,  well,  should  they  clean  it  up 
or  should  the  taxpayer  clean  it  up.  The  taxpayer  in  some  ways  is 
the  innocent  victim  here.  It  is  plainly  more  fair  for  the  polluter  to 
clean  it  up  than  the  innocent  victim  to  clean  it  up. 

Finally,  we  are  15  years  down  the  road  in  this  program,  and  a 
lot  of  companies  have  stepped  up  to  the  plate  and  said,  we  under- 
take our  obligations  under  this,  we  take  up  the  responsibility  that 
this  statute  gives,  we're  going  to  go  forward  with  it.  Other  compa- 
nies haven't  done  that.  To  repeal  retroactive  liability  now  would 
disadvantage  those  responsible  companies  and  advantage  those  ir- 
responsible companies.  That  seems  to  me  the  worst  kind  of  law  en- 
forcement message  to  send  to  somebody:  if  you  wait  around  long 
enough  and  are  recalcitrant  and  delay,  you  might  be  competitively 
advantaged.  That  is  not  fair. 

Mr.  Herman.  If  I  might  add  to  that,  one  remedy  for  the  last  ex- 
ample that  Ms.  Schiffer  gave  of  the  unfairness  would  be  to  have 
some  kind  of  procedure  whereby  the  people  who  had  paid  get  reim- 
bursed. That  would  open  a  Pandora's  box;  that  would  open  litiga- 
tion, administrative  costs,  transaction  costs  unlike  any  we've  seen 
in  terms  of  oversight,  litigation,  reporting.  Trying  to  recover  costs 
that  have  been  paid  to  the  government  over  the  past  15  years  is 
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probably  not  practicable.  So  I  think  that  those  companies  will  wind 
up  on  the  short  end  of  the  stick. 

Ms.  SCHIFFER.  The  other  thing  those  payback  systems  would  do 
for  billions  of  dollars,  as  Congressman  Dingell  pointed  out,  it  would 
buy  the  American  public  not  one  drop  of  environmental  protection. 
So  basically  we  would  be  paying  billions  of  dollars,  we  would  be  in- 
curring transaction  costs,  and  the  American  public  would  get  noth- 
ing for  it.  It  would  get  no  public  health  protection;  it  would  get  no 
environmental  protection;  it  would  be  a  big  expenditure  for  no  ben- 
efit. 

Ms.  Furse.  I  think  I've  used  my  time.  Will  there  be  a  second 
round  of  questions,  Mr.  Chairman? 

Mr.  Oxley.  The  Chair  had  hoped  to  finish  by  noon.  Obviously  we 
are  not  going  to  do  that.  We  will  see  how  it  goes. 

Ms.  Furse.  Thank  you. 

Mr.  Oxley.  The  gentlelady  from  Arkansas. 

Mrs.  Lincoln.  Thanks,  Mr.  Chairman.  I'll  try  to  be  brief. 

In  speaking  with  most  of  the  groups  and  the  constituents  in  my 
district,  both  personal  as  well  as  business-wise,  they  seem  to  think 
that  repealing  retroactive  liability  might  be  a  good  thing  but  only 
if  there  was  enough  money  to  keep  the  program  going  and  to  keep 
the  pace  of  cleanups  going  and  not  slowed  down.  I  think  without 
doubt  what  it  translates  to  is  they  want  to  get  a  bigger  bang  for 
their  buck  and  they  want  to  keep  the  program  going;  they  want  to 
make  sure  that  something  is  happening.  But  they  seem  to  want  to 
focus  more  on  remedy  selection  and  the  cost  reductions  and  really 
work  toward  getting  that  bigger  bang  for  a  buck. 

Lockheed  in  their  testimony  before  the  Transportation  and  Infra- 
structure Committee  made  a  proposal  that  would  eliminate  retro- 
active liability  at  municipal  co-disposal  sites.  I  had  requested  from 
EPA  3  or  4  weeks  ago  a  listing  nationwide  of  the  co-disposal  sites 
and  I  haven't  received  that  yet.  I  would  certainly  appreciate  it  if 
we  could  get  some  of  that  information. 

Mr.  Herman.  I  will  ensure  that  that  is  done  expeditiously. 

Mrs.  Lincoln.  Thank  you,  Mr.  Herman.  I  appreciate  that. 

This  would  reduce  many  of  the  transaction  costs  for  communities 
and  many  small  businesses.  Obviously  that's  a  big  issue  for  me.  I 
represent  a  very  rural  district  with  a  lot  of  small  businesses  and 
small  municipalities.  These  sites  have  some  of  the  worst  in  terms 
of  evidence  of  who  has  contaminated  it,  in  terms  of  the  amount  of 
people  involved,  ranging  from  small  businesses  to  the  Girl  Scouts. 
Wouldn't  this  proposal  ease  many  of  the  burdens  faced  by  many 
small  businesses? 

Ms.  SCHIFFER.  Congresswoman  Lincoln,  we  are  quite  prepared  to 
discuss  with  the  committee  the  possibility  for  what  I  think  of  as 
carve-outs,  that  is,  particular  kinds  of  sites  where  when  you  bal- 
ance the  transaction  costs  of  recovery  against  what  you  are  getting 
for  it,  it  doesn't  seem  worth  it  and  it  might  make  sense  to  take 
those  out  of  the  ordinary  liability  scheme,  but  what  that  does  is  un- 
derscore that  as  a  general  matter  the  liability  scheme  works  and 
is  effective. 

Mrs.  Lincoln.  I  think  it  would  be  in  conjunction  with  an  alloca- 
tion system  as  opposed  to  joint  and  several  liability.  I  think  that 


258 

was  an  important  move  that  we  made  last  year  in  the  discussions 
in  coming  to  some  conclusions. 

Ms.  Schiffer.  We  would  be  quite  prepared  to  discuss  with  the 
committee  those  particular  kinds  of  examples. 

As  to  small  businesses,  and  so  forth,  we  continue  to  think  that 
proposals  for  getting  the  so-called  de  micromis  people  out  of  the 
system  all  together,  excepting  them  out,  setting  up  arrangements 
to  get  the  de  minimises  out  of  the  system  early,  looking  at  ability 
to  pay  and  getting  entities  without  ability  to  pay  out  of  the  system 
early  are  exactly  the  kinds  of  approaches  *hat  most  effectively  ad- 
dress the  concerns  of  those  kinds  of  entities. 

Mrs.  Lincoln.  Without  a  doubt,  we  dealt  with  that  last  year. 

Ms.  Schiffer.  Exactly,  and  the  coalition  proposal  this  year  cap- 
tures what  was  dealt  with  last  year. 

Mr.  Herman.  Your  concerns  about  some  of  the  small  businesses 
in  your  community,  the  Girl  Scouts,  other  groups  were  all  ad- 
dressed and  are  being  addressed  to  the  extent  we  can  administra- 
tively, but  we  clearly  need  legislation  to  lock  it  in  and  to  protect 
those  people  from  suits  by  others. 

Mrs.  Lincoln.  I'm  basically  just  a  country  girl  and  I'm  trying  to 
figure  this  one  out.  If  you  repeal  retroactivity  and  you  treat  the  sit- 
uation of  the  ownership  of  the  parcel  of  land  where  it  has  traded 
hands  several  times — we  have  many  of  those  in  my  district — you've 
got  company  A  that  polluted  in  1960,  company  B  that  polluted  in 
1970,  company  C  polluted  in  1975,  and  then  you've  got  company  D 
that  comes  in  and  bought  it  in  1980  but  has  contributed  nothing 
to  the  property.  If  the  retroactivity  is  eliminated,  basically  A,  B  and 
C  get  off  the  hook,  and  then  what  happens  to  D? 

Ms.  Schiffer.  A,  B  and  C  certainly  get  off  the  hook,  and  if  D 
knew  when  it  was  purchasing  that  there  was  contamination,  there 
D  as  the  present  owner  would  bear  significant  responsibility. 

Mrs.  Lincoln.  What  if  they  don't  know  when  they  purchase? 

Ms.  Schiffer.  There  currently  is  in  the  statute  something  called 
an  innocent  landowner  exemption.  That  is,  if  they  tried  to  find  out 
and  they  didn't  find  out  there  was  contamination  there,  they  may 
meet  the  requirements  of  that  innocent  landowner  provision,  but  if 
they  don't,  then  indeed  repeal  of  retroactivity  means  D  would  be 
on  the  hook  and  the  actual  companies  that  caused  the  pollution,  A, 
B  and  C  who  as  part  of  their  ongoing 

Mrs.  Lincoln.  But  if  they  didn't  knowingly  understand  any  of 
the  contamination  when  they  purchased  the  property,  are  they  held 
accountable,  or  would  not  a  good  bit  of  that  cost  revert  back  to  the 
States?  My  State  can't  afford  to  run  their  own  Superfund  program 
right  now. 

Ms.  Schiffer.  If  retroactive  liability  is  repealed,  then,  as  EPA 
has  told  you,  they  aren't  going  to  have  the  money  to  do  it,  which 
means  basically  that  the  site  wouldn't  be  cleaned  up  by  the  Federal 
Government,  and  that  would  be  left  to  the  States,  and  indeed  the 
States  don't  have  a  lot  of  money  to  do  it.  That  is  why  the  States 
have  made  very  clear  in  a  number  of  resolutions,  and  so  forth,  that 
they  do  not  favor  the  repeal  of  retroactive  liability. 

Mrs.  Lincoln.  From  a  judicial  standpoint,  if  retroactivity  is  re- 
pealed, are  there  other  avenues  that  individuals  or  States  that  are 
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harmed  by  the  exposure  of  toxic  chemicals  may  take  to  seek  legal 
relief? 

Mr.  Herman.  There  is  conceivably  tort  litigation,  but  that  would 
obviously  be  complicated.  Everybody  is  concerned  about  litigation. 
It  would  be  a  tremendous  burden  on  individual  plaintiffs. 

Mrs.  Lincoln.  But  the  possibility  still  stands  that  even  if  we  re- 
peal retroactive  liability  there  is  still  litigation  that  will  just  find 
another  means. 

Ms.  Schiffer.  Yes. 

Mr.  Herman.  And  it's  not  aimed  necessarily  at  cleaning  up  the 
site. 

Ms.  Schiffer.  The  thing  about  tort  litigation  is  it  may  pay  peo- 
ple, but  it  doesn't  clean  up  the  site,  which  protects  the  public 
health  of  future  generations. 

Mrs.  Lincoln.  So  it  just  forces  the  PRP  to  pay? 

Ms.  Schiffer.  Tort  litigation  may  force  payment  to  be  made  to 
somebody  who  thinks  that  they  were  injured,  but  it  doesn't  get  the 
site  cleaned  up.  So  it  may  force  the  PRP  to  pay;  it  may  cause  litiga- 
tion; but  it  doesn't  get  the  result  we  want. 

Mrs.  Lincoln.  So  we  are  still  in  this  quagmire  of  litigation  and 
we  haven't  done  anything. 

Mr.  Herman.  What  you  have  done  is  you  have  probably  guaran- 
teed that  the  site  won't  be  cleaned  up.  If  you  don't  have  a  viable 
liability  scheme,  you  won't  have  a  government  with  enough  money 
to  go  in  and  run  the  program. 

Mrs.  Lincoln.  Thank  you,  Mr.  Chairman. 

Mr.  Oxley.  The  gentlelady's  time  has  expired. 

Ms.  Schiffer,  if  we  repealed  retroactive,  Federal  agencies  and  the 
States  would  be  relieved  of  liability  just  like  the  private  parties 
would.  Do  you  have  any  estimate  of  the  executive  branch's  expo- 
sure under  CERCLA  at  non-Federal  facility  NPL  sites,  and  what 
about  liability  in  connection  with  government  owned  contractor  op- 
erated sites? 

Ms.  Schiffer.  Let  me  look  first  at  Federal  agencies,  Congress- 
man Oxley.  We  have  been  asked  for  that  information  and  we  are 
working  on  getting  it.  The  government  is  working  on  collecting  it 
from  Federal  agencies  that  actually  keep  it  to  provide  it  to  you.  I 
believe  that  the  Defense  Department,  the  Energy  Department  and 
some  other  Federal  agencies  have  that  information  and  we'll  do  our 
best  to  collect  it  and  provide  it. 

Mr.  Oxley.  We  would  appreciate  that. 

Do  you  agree  with  the  premise,  that  is,  if  we  repeal  retroactive 
it  would  affect  Federal  as  well  as  non-Federal  facilities? 

Ms.  Schiffer.  Federal  agencies  have  the  same  responsibility 
under  the  Superfund  statutes  as  private  parties  do.  The  Federal 
Government  is  committed  to  cleaning  up  its  past  waste.  Any 
change  in  the  statute  would  affect  the  obligation  under  that  statute 
of  cleaning  up  past  waste.  I  think  that  for  protection  of  public 
health  and  the  environment  those  cleanups  are  important. 

Mr.  Oxley.  You  mentioned  the  innocent  landowner  defense  in  a 
question  from  Mrs.  Lincoln.  How  many  times  has  that  innocent 
landowner  defense  been  used? 

Ms.  Schiffer.  Congressman  Oxley,  we  wouldn't  necessarily  see 
those  matters.  If  somebody  is  an  innocent  landowner,  they  go  to 
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EPA  and  convince  EPA  and  then  they  just  aren't  in  the  liability 
system. 

Mr.  Oxley.  Do  you  know,  Mr.  Herman? 

Mr.  Herman.  I  don't  know  the  number. 

Mr.  Oxley.  Do  you  know  of  any? 

Mr.  Herman.  What  I  would  like  to  do  is  check  with  my  staff  and 
get  back  to  you. 

Mr.  Oxley.  That  would  be  fine. 

Mr.  Herman.  We'll  do  that. 

Mr.  Oxley.  Mr.  Herman,  you've  indicated  in  your  testimony  that 
one  concern  the  administration  has  about  repealing  retroactive  is 
that  costs  of  cleanup  could  rise  because,  as  you  say,  private  respon- 
sible parties  accomplish  cleanups  at  a  lower  cost  than  Federal, 
State  or  local  governments.  Why  is  that?  What  should  the  commit- 
tee consider  doing  to  ensure  that  government-led  cleanups  are  con- 
ducted in  the  same  cost-effective  manner  as  private  cleanups? 

Mr.  Herman.  As  you  know,  Vice  President  Gore,  as  mentioned 
earlier,  has  been  trying  to  initiate  numerous  steps  to  make  the  gov- 
ernment operate  more  efficiently  and  more  cost-effectively.  That 
goes  down  to  the  specific  sites  where  we  look  at  our  operations  all 
the  time  to  try  and  make  them  more  efficient. 

Certainly  one  motive  that  the  private  sector  has  is  the  profit  mo- 
tive. If  we  could  institute  that  for  the  government,  that  might  bring 
about  some  change  also. 

Mr.  Oxley.  Right  now  it  appears  that  EPA  may  not  be  efficient 
enough  to  be  involved  in  the  cleanup  of  these  particular  sites? 

Mr.  Herman.  No.  I  think  just  comparatively  we  do  not  do  as  well 
as  the  private  sector.  Some  of  it  is  because,  I  assume,  of  some  of 
the  restrictions  we  have  on  procurement  and  other  matters  like 
that.  We  also  have  a  larger  turnover  of  personnel,  for  instance, 
than  private  companies  because  of  how  they  pay.  I'm  sure  there  are 
a  lot  of  factors  that  go  into  that. 

Mr.  Oxley.  We  had  testimony  recently  from  Dr.  Viscusi  from 
Duke  who  calculated  the  average  cost  per  theoretical  cancer  risk 
prevented  at  Superfund  sites,  which  in  his  estimation  was  in  excess 
of  $100  million  and  ranged  as  high  as  $300  million.  I'm  not  sure 
you  were  there  for  that  testimony.  I  think  you  are  probably  aware 
of  the  testimony.  Do  you  have  any  reaction  to  that? 

Mr.  Herman.  Yes.  I  was  not  present,  Chairman  Oxley,  and  I  only 
have  secondhand  information  on  it.  The  only  benefit  he  looked  for 
in  that  study,  as  I  understand  it,  was  prevention  of  cancer.  He  also 
looked  at  sites  all  over  the  country,  including  those  in  the  desert, 
for  instance,  or  in  a  non-populated  area  where  you  wouldn't  find 
any  human  health  cancer  problems.  I  think  that  any  conclusions 
from  that  study  would  have  to  be  looked  at  very,  very  closely. 

Ms.  Schiffer.  Let  me  add  to  that.  A  lot  of  the  health  issues  at 
sites  are  health  problems  that  are  not  cancer  but  other  kinds  of 
health  problems.  Looking  just  at  cancer  doesn't  really  reflect  what 
is  the  health  benefit  of  cleaning  up  Superfund  sites. 

Mr.  Oxley.  Let  me  recognize  now  the  gentleman  from  Michigan 
for  a  brief  second  round,  if  that  is  what  the  gentleman  would  pre- 
fer. 

Mr.  Dingell.  I  appreciate  everything  about  that,  Mr.  Chairman, 
except  the  "brief." 
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Mr.  Oxley.  The  first  round  was  rather  lengthy,  so  we  will  try  to 
keep  this  to  a  reasonable  minimum  so  you  can  take  me  out  to 
lunch. 

Mr.  Dingell.  I  was  reading  the  excellent  document  entitled  Re- 
forming Superfund.  At  the  top  of  page  9  appears  this  language. 
"Ultimately  the  feasibility  of  repealing  retroactive  liability  will  de- 
pend on  whether  sufficient  financing  is  available."  Then  it  goes  on 
to  say,  "We  will  thoroughly  investigate  the  financing  mechanism  in 
the  coming  week.  If  sufficient  financing  is  available,  liability  should 
be  repealed  using  1987  cutoff  because  that  date  makes  the  best 
public  policy  sense."  Does  the  Agency  have  sufficient  financing 
available  to  permit  repealing  retroactive  liability  without  damaging 
the  purposes  of  the  Superfund? 

Mr.  Herman.  We  don't  think  we  do,  and  we  think  it's  pretty  ap- 
parent. 

Mr.  Dingell.  More  specifically,  can  you  tell  me  about  the  effect 
that  repeal  of  retroactive  liability  would  have  on  the  pace  and  the 
number  of  cleanups  under  Superfund  and  also  the  effect  on  the 
ability  of  the  States  to  clean  up  thousands  of  sites  in  State  pro- 
grams? Will  it  lead  to  more  cleanups,  fewer  cleanups,  faster  clean- 
ups, slower  cleanups?  Will  it  impact  adversely  on  the  conduct  of 
this  and  other  programs? 

Mr.  Herman.  I  will  try  and  start  at  the  beginning.  If  retroactive 
liability  were  repealed  and  Superfund  appropriations  held  constant, 
which  they  are  not,  a  significant  number  of  cleanups  committed  to 
by  PRP's  would  not  be  started.  In  addition,  if  current  appropriation 
levels  were  to  be  used  to  reimburse  PRP's  who  are  no  longer  liable, 
the  cleanup  program  would  be  devastated. 

In  addition  to  the  impact  on  NPL  sites,  repeal  of  the  liability 
scheme  would  have  a  devastating  impact  on  the  approximately  30 
States  who  have  adopted  similar  liability  standards.  It  would  result 
from  the  domino  effect  of  Federal  repeal  down  to  the  State  level. 
And  you  would  basically  have  no  incentive  at  that  point  to  clean 
up. 

Current  estimates  of  non-NPL  sites  identified  by  the  States  as 
needing  attention  are  over  40,000  with  an  additional  160,000  sites 
in  State  inventories.  Given  limited  resources  at  all  the  levels  of 
government,  this  would  likely  bring  cleanups  under  State 
Superfund  laws  and  voluntary  cleanup  programs  to  a  screeching 
halt. 

I  might  just  add  parenthetically  that  the  joint  and  several  and 
retroactive  liability  is  a  tremendous  incentive  for  the  huge  number 
of  voluntary  cleanups  that  are  going  on  with  the  States. 

I  also  want  to  make  this  point,  Congressman  Dingell,  if  I  may. 
Repeal  would  further  limit  urban  economic  redevelopment  and 
would  likely  stop  our  brownfields  activities  that  are  underway.  The 
Federal  liability  threat  is  what  brings  people  in  and  encourages 
them  to  clean  up  these  sites  and  then  we  can  try  to  do  creative  and 
constructive  things  with  them.  If  nobody  has  an  incentive  to  come 
in  these  sites  in  Detroit  and  other  places,  they  will  stay  barren. 

Mr.  Dingell.  Mr.  Herman,  we  received  a  letter  recently  from  a 
bipartisan  group  of  State  attorneys  general,  both  Republicans  and 
Democrats,  and  they  state,  "The  proposal  to  eliminate  liability  for 
pre- 1981  disposal  would  cripple  state  voluntary  cleanup  programs." 
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They  go  on  to  say  that  "although  we  support  the  creation  of  incen- 
tives for  State  voluntary  cleanup  programs,  there  will  be  little  in- 
centive for  responsible  parties  voluntarily  to  conduct  cleanups  if  li- 
ability for  pre- 1981  disposal  is  eliminated."  A  recent  OTA  report 
entitled  State  of  the  States  on  Brownfleld:  a  Program  for  Cleanup 
and  Reuse  of  Contaminated  Sites  came  to  the  same  conclusion  in 
which  OTA  said  this,  "Thus  it  is  the  potential  threat  of  enforce- 
ment under  State  or  Federal  Superfund  laws  that  is  largely  respon- 
sible for  encouraging  private  sector  participation  in  these  pro- 
grams." Mr.  Herman  and  Ms.  Schiffer,  as  of  1993  States  have  iden- 
tified some  40,000  sites — I  believe  that  was  the  figure  you  used — 
in  their  inventories  that  need  cleanup.  Many  of  these  are 
brownfleld  sites  where  redevelopment  is  important  to  creating  new 
jobs.  For  example,  old  industrial  sites  in  the  cities  of  Detroit  or 
Newark. 

Do  you  agree  with  the  bipartisan  group  of  attorneys  general  that 
repeal  of  liability  for  pre- 1981  disposal  would  have  serious  adverse 
consequences  for  voluntary  cleanups  and  many  brownfleld  redevel- 
opment initiatives  in  the  United  States? 

Mr.  Herman.  I  have  no  doubt  about  that.  We've  heard  comments 
from  many  State  organizations,  including  the  attorneys  general. 
Also  ASTSWMO,  the  State  waste  directors  with  whom  we  work 
very  closely,  is  extremely  troubled  by  the  threat  of  loss  of  joint  and 
several  and  retroactive  liability. 

Ms.  Schiffer.  Congressman  Dingell,  I  can  tell  you  that  as  we 
negotiate  a  lot  of  these  settlements  for  cleanups  that  indeed  if  we 
did  not  have  the  tools  of  strict,  retroactive,  and  joint  and  several 
liability  we  just  wouldn't  get  settlements,  and  the  States  share  that 
view. 

Mr.  Dingell.  RCRA  was  passed  in  1976.  RCRA  served  notice  on 
all  persons  who  were  disposing  of  waste  that  they  were  responsible 
to  do  so  in  a  safe  and  proper  fashion,  one  which  threatened  neither 
life  nor  the  environment.  Is  that  correct? 

Ms.  Schiffer.  That  is  correct. 

Mr.  Dingell.  That  would  mean  that  every  industry  was  on  no- 
tice in  1976  that  they  had  to  be  careful  about  their  disposal  prac- 
tices. Is  that  so? 

Ms.  Schiffer.  Congressman  Dingell,  that's  exactly  correct.  In- 
deed, under  that  statute  a  number  of  courts  held  that  the  kinds  of 
cleanup  obligations  that  Superfund  reflects  were  indeed  imposed  on 
companies  under  RCRA,  and  in  fact  some  cleanup  obligations  were 
imposed  under  the  Clean  Water  Act  which  was  passed  in  1972.  So 
companies  were  on  notice  even  well  before  1980  when  Superfund 
was  passed  that  they  had  these  kinds  of  obligations. 

Mr.  Dingell.  Also  the  Water  Pollution  Control  Act  of  1972. 

Ms.  Schiffer.  Absolutely. 

Mr.  Dingell.  If  we  were  to  eliminate  the  retroactive  responsibil- 
ity as  of  1980  or  1987,  there  still  would  be  a  question  of  liability 
under  the  1976  or  1972  statutes  on  RCRA  or  clean  water;  is  that 
right? 

Ms.  Schiffer.  I  believe  that's  correct. 

Mr.  Oxley.  The  gentlelady  from  Oregon. 

Ms.  FURSE.  I  will  be  very  quick. 
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Mr.  Herman,  I  understand  that  you  are  not  trying  to  protect  the 
status  quo  and  you  are  changing  regulations.  I  would  like  to  ask 
you  two  questions,  and  I  will  ask  them  both  so  that  you  can  answer 
them  together. 

First  of  all,  what  would  you  estimate  is  the  rate  of  cleanup  under 
this  administration  compared  to  the  rate,  say,  3  or  4  years  prior 
to  that?  Can  you  tell  us  that? 

Also,  what  would  be  the  effect  on  the  rate  of  cleanups  if  the  Con- 
gress does  indeed  cut  EPA's  budget,  the  $421  million  that  is  pro- 
posed from  the  1995,  which  is  $550  million,  I  understand,  below 
the  Clinton  budget? 

What  is  the  rate  of  cleanup  and  what  would  the  effect  be? 

Ms.  SCHIFFER.  Congresswoman  Furse,  as  to  your  first  question, 
I  think  that  the  pipeline  chart  that  we  had  shows  how  cleanups 
now  have  significantly  accelerated  and  are  indeed  moving  along. 
For  the  first  6  years  of  the  Superfund  program  basically  there  was 
delay,  there  wasn't  cleanup,  and  then  the  program  has  picked  up 
and  in  the  past  several  years  is  really  now  moving  quite  efficiently 
to  get  cleanups  going. 

Some  of  these  cleanups  take  a  long  time  because  you  are  talking 
about  monitoring  groundwater,  and  so  forth.  So  measuring  it  by 
completions  is  really  not  the  way  to  measure  it.  As  you  can  see  in 
this  pipeline,  there  has  been  commencement  at  over  95  percent  of 
sites  and  there  has  been  a  lot  of  moving  through  the  system,  get- 
ting toward  complete  cleanups  at  a  lot  of  sites. 

Mr.  Herman.  Congresswoman  Furse,  let  me  say  one  other  thing 
in  this  area.  In  the  past  3  years  we  have  had  more  construction 
completes  than  in  the  previous  10  years. 

Also,  last  year,  as  we  embarked  on  the  reexamination  of 
Superfund  and  the  administrator  asked  us  to  develop  whatever  ad- 
ministrative improvements  we  could,  we  were  able  to  settle  with 
over  4,000  de  minimis  parties  in  1  year  whereas  in  the  previous  15 
years  of  the  program  the  total  is  9,400.  So  we  have  been  making 
a  tremendous  effort  in  this  regard.  These  are  complicated  technical, 
engineering  and  scientific  problems.  I  think  you  can  see  it  by  some 
of  the  pictures  we  had  up  there.  They  don't  lend  themselves  to  easy 
solutions. 

The  second  question  was,  will  the  budget  cuts 

Ms.  Furse.  Slow  down  cleanups. 

Mr.  Herman.  Absolutely.  Yes,  they  will  slow  them  down  very  sig- 
nificantly. First  of  all,  they  will  impact  our  ability  to  start  new 
cleanups;  they  will  impact  our  ability  to  continue  the  administra- 
tive reforms;  they  will  severely  impact  our  ability  to  do  the  pilot 
allocation  processes,  which  we  think  bring  fairness  to  the  process 
but  which  are  very  personnel  intense.  Those  will  probably  have  to 
be  discontinued. 

It  will  also  hurt  our  brownfields  efforts  where  we  are  making  a 
special  effort  to  try  and  experiment  with  different  methods  of  get- 
ting closure  on  a  site. 

Then  just  general  work  on  all  of  our  sites.  I  read  the  figures  be- 
fore. There  will  be  a  significant  slowdown,  and  the  slowdown  will 
be  more  than  just  this  year,  because  the  pipeline  will  get  clogged 
if  we  slow  down.  If  we  have  to  lay  off  contractors  or  others  until 
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you  get  them  back  on  board,  if  the  Congress  decided  to  do  that, 
that  would  create  problems. 

Finally,  I  would  say  that  there  is  a  risk  that  some  problems  with- 
out being  treated  could  get  worse. 

Ms.  Schiffer.  Congresswoman  Furse,  let  me  add  two  other 
points  about  slowdown  that  really  address  Congressman  Oxley's 
proposal  of  today.  He  also  proposes  that  at  sites  where  there  are 
ongoing  cleanups  there  might  be  reopening  of  those  cleanups.  That 
would  plainly  slow  things  down.  If  a  company  thought  it  could 
come  in  and  renegotiate  or  have  another  look  at  what  the  cleanup 
was,  it  would  stop  doing  its  work  and  that  would  slow  down  clean- 
ups too. 

The  other  thing  is  that  there  is  a  provision  in  that  proposal  on 
what  is  called  the  bar  on  pre-enforcement  review.  That  is,  some- 
body can't  go  into  court  and  say  I  want  to  have  a  court  review  it 
before  I  do  my  cleanup.  That  bar  would  be  lifted.  That  would  also 
significantly  slow  down  cleanups.  That  bar  was  put  into  the  statute 
when  it  was  amended  in  1986.  Before  that,  people  could  go  to  court 
and  stop  a  cleanup  in  its  tracks  or  stop  a  cleanup  before  it  got 
started.  That  bar  has  worked  very  well  to  let  cleanups  go  forward 
efficiently,  and  lifting  it  would  really  slow  down  cleanups. 

Ms.  Furse.  Mr.  Chairman,  thank  you  for  your  patience  and  kind- 
ness. 

Mr.  Herman.  Mr.  Chairman,  may  I  add  one  more  thing  in  re- 
sponse to  Ms.  Furse's  question.  This  year,  with  the  rescission  that 
we  are  facing,  for  the  very  first  time  we  have  30  to  50  sites  where 
the  designs  are  completed  and  we  will  be  unable  to  fund  those 
sites.  In  other  words,  sites  that  except  for  funding  are  ready  to  be 
cleaned.  That's  the  impact  of  our  money. 

Mr.  Oxley.  The  gentlelady's  time  has  expired. 

Let  me  close  with  a  couple  of  questions.  Last  Congress  a  rep- 
resentative of  ARCO  testified  that  it  was  liable  in  cases  because  of 
the  acquisition  and  subsequent  sales  of  companies  over  80  years 
ago.  What  is  the  fundamental  notion  of  fairness  or  justice  in  this 
scheme  and  why  should  we  devote  so  much  of  the  legal  system  and 
the  resources  of  American  business  to  support  it?  Would  you  sup- 
port changes  in  the  case  law  governing  successor  liability  and/or 
corporate  veil  piercing  liability? 

Ms.  Schiffer.  Congressman  Oxley,  the  question  of  successor  li- 
ability, that  is,  if  a  company  acquires  another  company  what  hap- 
pens, is  absolutely  a  question  of  State  law.  What  we  do  is  just  look 
to  the  law  of  the  different  States  in  determining  that.  You  are  talk- 
ing about  changing  the  law  of  50  States  if  you  make  any  changes 
in  it.  That  isn't  a  function  of  Superfund  law.  That's  a  function  of 
State  law. 

Mr.  Oxley.  Of  course,  Mr.  Herman  testified,  and  I  think  you  did 
as  well,  that  a  lot  of  the  liability  scheme  in  Superfund  has  been 
copied  to  some  extent  by  a  number  of  States.  So  wouldn't  it  be  axio- 
matic that  indeed  if  we  changed  the  system  substantially  that 
States  would  take  that  into  account  and  indeed  change  some  of 
their  statutes  accordingly? 

Ms.  Schiffer.  Mr.  Herman  has  also  testified  that  the  States 
very  strongly  oppose  those  kinds  of  changes.  But  we  really  aren't 
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looking  to  Federal  law  in  determining  successor  liability.  We  look 
to  existing  State  law  which  wasn't  affected  by  Superfund. 

Mr.  Oxley.  I  guess  the  closest  thing  is  Federal  common  law, 
which  is  evolving  as  we  speak.  Is  that  a  fair  statement? 

Mr.  Herman.  In  this  area  we  are  looking  to  State  corporate  law 
and  common  law,  and  we  follow  it  in  each  State.  It  is  conceivable 
that  States  would  make  changes  in  that  area,  yes. 

Mr.  Oxley.  Let  me  turn  now  to  a  chart.  I  know  that  EPA  takes 
great  pride  in  the  number  of  sites  which  have  reached  the  construc- 
tion complete  phase  of  Superfund  cleanup  and  counts  that  as  hav- 
ing been  cleaned  up.  While  I  think  we  disagree  on  that  character- 
ization, I  would  like  to  talk  a  little  bit  about  EPA's  progress. 

As  this  chart  shows,  Administrator  Browner  claimed  in  testi- 
mony before  the  Transportation  and  Infrastructure  Committee  that 
278  sites  or  20  percent  of  the  NPL  had  been  cleaned  up.  However, 
according  to  GAO  and  their  figures,  40  percent  of  those  sites  re- 
quired no  remedial  action  and  cost  an  average  of  $2.1  million,  far 
below  the  average  cost  of  $30  million.  The  average  cost  of  these 
sites  where  remedial  action  was  required  was  $3.5  million.  How- 
ever, CBO  estimates  that  the  average  cost  per  site  in  the  future 
will  rise  to  some  $22  million. 

I  would  like  you  to  comment  on  what  seems  to  be  EPA's  attempt 
to  jiggle  the  figures  a  little  bit  with  these  easy  to  complete  sites, 
and  if  that  isn't  an  accurate  characterization,  then  what  is? 

[The  chart  referred  to  follows:] 
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Mr.  Herman.  Congressman  Oxley,  what  I  would  like  to  do  is  get 
back  to  you  on  this  with  an  explanation  of  that.  I  would  like  to  re- 
view the  GAO  report  and  specifically  look  at  what  they  were  look- 
ing at.  I  think  we  may  have  an  apples  and  oranges  question  here. 

Mr.  Oxley.  I  will  await  that  with  some  degree  of  anticipation  as 
we  try  to  narrow  some  of  these  issues. 

The  gentleman  from  Washington  State,  fresh  from  his  news  con- 
ference, has  just  walked  in.  I  will  recognize  him  before  we  adjourn. 
The  gentleman  from  Washington. 

Mr.  White.  Thank  you,  Mr.  Chairman.  I  always  like  to  be  the 
person  that  is  keeping  everybody  from  lunch,  but  I  will  be  very 
brief. 

Mr.  Oxley.  It's  usually  Ed  Markey. 

Mr.  White.  I  will  be  a  step  in  the  right  direction  then. 

I  have  a  general  set  of  questions  that  I  would  like  to  ask.  Ms. 
Schiffer,  I  notice  in  your  testimony  you  made  the  point  in  your  con- 
clusion that  you  think  the  Superfund  program  is  working  very  well 
to  get  responsible  parties  to  clean  up  hazardous  waste  sites.  I  dare- 
say that  that  is  probably  right. 

If  the  focus  of  this  law  is  to  find  the  people  who  are  responsible 
or  who  did  this  and  somehow  get  them  to  pay  for  that,  that  is  prob- 
ably a  job  that  the  Justice  Department  ought  to  be  pretty  good  at. 
As  lawyers,  that's  really  what  your  responsibility  is.  My  concern  is, 
and  I  ask  you  this  question  to  get  your  response,  is  that  focus  pre- 
venting us  from  doing  as  good  a  job  on  the  other  focus  of  this  bill, 
which  is  actually  getting  these  sites  cleaned  up? 

I  have  a  sense  that  the  liability  scheme  that  we  have  come  up 
with  here,  the  complexity  that  is  required,  the  uncertainty  at  the 
beginning  about  who  is  really  going  to  pay  for  this  and  the  result- 
ing litigation  to  figure  that  out  has  ended  up  delaying  a  lot  of  the 
cleanup  activities  that  we  might  have  seen  here. 

My  question  to  you  is,  isn't  it  time  for  us  to  maybe  shift  the  focus 
a  little  bit  from  finding  the  people  who  did  it  and  punishing  them 
and  making  sure  they  pay  to  actually  getting  these  sites  cleaned 
up?  Wouldn't  that  be  a  better  approach? 

Ms.  Schiffer.  We  think  that  getting  the  sites  cleaned  up  is  abso- 
lutely the  goal  of  what  we  are  trying  to  do.  What  I  testified  is  that 
the  core  liability  system  at  Superfund  has  worked  very  well  at  giv- 
ing people  certainty  that  in  fact  they  are  responsible  and  in  the 
system.  Repeal  of  strict  liability  would  take  away  that  certainty  in 
getting  them  to  participate  and  turning  many  of  the  cleanups  into 
voluntary  cleanups  rather  than  cleanups  where  you  have  to  have 
a  whole  lawsuit  to  do  fact  finding  to  determine  who  is  responsible. 

We  think  that  if  you  are  interested  in  moving  cleanups  along 
quickly  and  keeping  the  fact  that  70  percent  of  them  are  done  by 
private  parties  intact,  which  we  talked  about  earlier  being  a  more 
efficient  way  to  do  it,  that  you  would  keep  the  core  liability  system 
and  indeed  focus  your  attention  on  some  of  the  reforms  that  we  do 
think  are  important.  For  instance,  in  the  remedy  selection  area. 

We  think  in  the  liability  area  the  proposals  of  Congressman 
Upton  and  Congressman  Boucher,  which  would  make  this  strict, 
joint  and  several,  retroactive  liability  system  work  even  more  effi- 
ciently, are  very  helpful  proposals.  They  keep  those  three  propos- 
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als.  We  think  that  is  important.  Then  we  should  focus  attention  for 
changes  on  remedy  selection,  and  so  forth. 

We  do  think  there  is  room  for  improvement  in  this  statute,  but 
we  think  that  room  isn't  in  the  core  liability  system. 

Mr.  White.  A  year  ago  I  was  a  partner  in  a  big  law  firm  in  Se- 
attle, and  I  can  tell  you  that  our  firm  made  a  lot  of  money  out  of 
these  lawsuits,  as  I  think  all  law  firms  in  the  country  have  over 
a  period  of  time.  I  have  a  sense  that  actually  litigation  really  has 
delayed  the  cleanup  of  these  sites.  Would  you  not  agree  with  that? 

Ms.  Schiffer.  We  believe  that  because  of  a  number  of  provisions 
in  the  law  that  the  litigation  has  not  delayed  the  cleanups.  We  are 
using  "litigation"  now  loosely,  because,  of  course,  the  vast  majority 
of  these  cases  settle,  but  we  think  of  that  as  litigation.  What  that 
has  done  is  identify  responsible  parties,  get  them  to  agree  to  under- 
take cleanups,  and  move  those  cleanups  along.  In  the  beginning,  as 
with  any  new  statute,  it  takes  awhile  for  the  authorities  to  get  es- 
tablished. The  approach  that  is  taken  of  strict,  joint  and  several, 
and  retroactive  liability  helps  to  move  the  cases  along. 

Mr.  White.  I  want  to  ask  you  about  this  too,  Mr.  Herman,  in  just 
a  second.  Just  to  summarize  from  Ms.  Schiffer,  your  sense  is  the 
statute  is  working  pretty  well? 

Ms.  Schiffer.  The  core  liability  component  of  the  statute  is 
working  well,  yes. 

Mr.  White.  And  your  sense  is  that  cleaning  up  20  percent  of  the 
sites  in  a  15-year  period  at  a  cost  of  several  tens  of  billions  of  dol- 
lars is  pretty  good  progress  for  a  new  statute? 

Ms.  Schiffer.  As  we  discussed  earlier  in  the  day,  Congressman 
White,  the  rate  of  cleanups  during  the  first  6  years  of  this  statute 
was  very  low.  Recently,  and  in  particular  in  the  last  3  years,  it  has 
moved  along  much  more  quickly.  So  I  now  think  that  cleanups  are 
moving  along.  But  to  say  overall  15  years,  that  is  not  my  testi- 
mony. 

Mr.  White.  Mr.  Herman,  you  are  not  in  a  legal  agency.  It's  not 
your  job  to  go  find  these  guys  and  bring  them  to  the  court  of  jus- 
tice. So  you  probably  have  an  advantage  that  neither  Ms.  Schiffer 
and  I  have,  both  being  lawyers.  How  do  you  think  it's  working?  Do 
you  think  this  legal  system  is  really  helping  us  get  these  sites 
cleaned  up?  That  ought  to  be  your  focus. 

Mr.  Herman.  I  do,  Congressman.  I  think  the  joint  and  several 
and  retroactive  liability  scheme  does  bring  people  to  the  table.  It 
gets  thing  resolved  and  it  resolves  things  more  quickly. 

I  raised  this  before.  I  have  a  real  question  over  whether  we 
would  have  the  resources.  Do  we  have  something  else  to  put  in  its 
place?  I  think  that  is  a  question  that  we  all  have  to  grapple  with 
as  we  are  looking  at  other  proposals.  So  far,  at  least,  I  haven't  seen 
one  that  would  ensure  that  cleanups  would  continue  at  at  least  the 
same  pace  or  that  would  do  better. 

If  I  could  go  back  to  one  of  your  earlier  questions  to  Ms.  Schiffer. 
Our  records  show  that  PRP  and  fund  lead  cleanups  basically  occur 
at  the  same  pace  and  that  the  litigation  occurs  concurrent  with 
them.  So  the  litigation  is  not  what  is  slowing  them  down.  I  think 
the  litigation  takes  it  toll  in  the  transaction  costs  between  the  in- 
surance company  and  the  insured  and  between  parties  who  have 
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disputes  as  to  what  their  fair  share  should  be.  But  I  don't  think 
it  affects  the  speed  of  the  cleanup. 

Ms.  Schiffer.  Actually,  I  think  of  transaction  costs  as  arising  in 
three  steps.  One  is  when  the  government  looks  to  potentially  re- 
sponsible parties  to  undertake  the  cleanups  or  to  pay  back  the 
fund;  then  when  those  parties  seek  allocations  among  themselves 
in  contribution;  and  then  when  those  companies  go  after  the  insur- 
ers. 

The  first  step  of  that,  the  government  having  the  potentially  re- 
sponsible parties  undertake  the  cleanups  or  pay  back  the  fund,  is 
quite  an  efficient  part  and  doesn't  entail  significant  transaction 
costs.  The  significant  transaction  costs  come  when  you  go  to  the 
contribution  actions  and  to  the  companies  suing  their  insurers. 
What  the  coalition  proposal  and  Congressmen  Upton  and  Boucher 
would  do  is  really  fold  together  those  first  2  steps  so  that  you 
would  have  an  allocation  system  that  saved  the  transaction  costs 
together  of  those  2  steps. 

Mr.  White.  Just  the  fact  that  somebody  has  to  sue  their  insurer 
or  has  to  sue  other  people  for  contribution  doesn't  necessarily  mean 
that's  a  good  system.  Those  people  are  out  there  incurring  those 
costs  and  the  reason  they  are  incurring  them  is  because  nobody 
dreamed  at  the  time  a  lot  of  these  activities  were  taking  place  that 
any  of  them  would  be  responsible  for  it.  I'm  not  sure  that's  a  full 
answer  to  the  question. 

Mr.  Herman,  are  you  satisfied  with  the  progress  you  have  made 
in  cleaning  up  these  sites? 

Mr.  Herman.  No.  We  clearly  feel  that  we  can  do  better. 

Mr.  White.  You  don't  think  the  liability  system  is  at  fault? 

Mr.  Herman.  I  don't.  I  don't  compare  it  to  anything  else  that  we 
have  seen.  I  think  it's  actually  the  fairest  system  that  we  have 
been  able  to  come  up  with  under  the  circumstances. 

Mr.  White.  In  your  view,  what  do  you  think  has  held  things  up? 
If  you  don't  think  we  have  made  satisfactory  progress,  what  is  the 
problem? 

Mr.  Herman.  A  couple  of  things.  I  think  some  of  the  technical 
and  engineering  problems  are  extremely  difficult  and  hard  to  deal 
with.  Early  on  in  the  program,  as  Ms.  Schiffer  said,  there  was  ex- 
traordinary litigation,  which  I  think  goes  on  any  time  you  have  a 
new  program.  It  is  a  program  involving  huge  numbers  of  parties. 

What  I  would  say  is  that  many  of  the  reforms  which  were  em- 
bodied in  last  year's  legislative  proposals,  which  this  committee 
voted  out  unanimously  and  which  was  endorsed  by 

Mr.  White.  I  wasn't  here.  So  I  can't  take  responsibility  for  that. 

Mr.  Herman.  I  know.  I  think  it  addressed  some  of  these  prob- 
lems in  terms  of  getting  rid  of  the  smallest  parties,  smallest  con- 
tributors, trying  to  address  lender  liability,  trying  to  address  pro- 
spective purchases,  all  types  of  things  which  would  move  things 
faster. 

Mr.  Oxley.  The  gentleman's  time  has  expired. 

We  have  been  rejoined,  as  I  predicted,  by  the  gentleman  from 
Massachusetts,  who  apparently  has  already  had  his  lunch  and  is 
drinking  gourmet  coffee,  let  the  record  show,  and  it  must  be 
caffeinated. 

Mr.  Markey.  I'm  ready  to  go. 
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Mr.  Oxley.  The  gentleman  is  recognized  for  5  minutes. 

Mr.  Markey.  Can  we  stipulate  that  this  is  not  a  perfect  system? 
I  think  they  want  us  to  concede  it's  not  perfect,  but  it  seems  to  me 
that  this  liability  system  that  we  are  operating  under  is  a  lot  like 
democracy.  It's  imperfect  but  infinitely  better  than  any  other  sys- 
tem which  has  been  proposed,  and  there  is  no  alternative  proposal 
on  the  table. 

Ms.  Schiffer.  That  would  work  any  better.  That's  exactly  cor- 
rect. 

Mr.  Markey.  We  will  stipulate  the  lack  of  perfection  but  the  infi- 
nite superiority  to  anything  else  that  anyone  has  proposed  to  pro- 
tect people  in  those  neighborhoods. 

There  have  been  reports  of  midnight  dumping  at  the  Woburn 
hazardous  waste  site  recently. 

Let  me  ask  you  this.  What  might  happen  to  ongoing  enforcement 
activities  at  Superfund  sites  if  the  program  comes  under  the  kind 
of  massive  financial  pressure  that  we  can  expect  if  proposals  to  re- 
peal liability  before  1987  become  law? 

There  are  allegations  of  midnight  dumping  at  that  site.  How  will 
significant  cuts  in  funding  affect  the  ability  of  your  agencies  to 
monitor  ongoing  cleanups  to  ensure  that  they  adhere  to  guidelines 
established  by  EPA  and  to  investigate  allegations  of  misconduct  at 
cleanup  sites? 

Mr.  Herman.  The  cuts  that  have  been  proposed  both  from  the 
Superfund  and  in  the  non-Superfund  program  basically  go  to  the 
very  heart  of  the  enforcement  program  at  EPA  and  will  call  into 
serious  question  our  ability  to  respond,  investigate,  follow  up  and 
then  prepare  cases  to  refer  to  the  Justice  Department.  The  cuts 
that  are  proposed  are  immense. 

Mr.  Markey.  One  of  the  proposals  being  floated  is  a  possible 
plan  to  sell  liability  waivers  to  companies  to  pay  for  the  cost  of 
cleaning  up  Superfund  sites.  That  sounds  to  me  like  some  kind  of 
toxic  Monopoly  where  polluters  could  buy  environmental  get  out  of 
jail  free  cards  instead  of  paying  to  clean  up  the  messes  that  they 
made. 

How  much  do  you  think  these  get  out  of  jail  free  cards  would 
have  to  cost  to  offset  the  revenues  lost  if  we  repeal  the  polluter 
pays  provisions  of  the  Superfund? 

Ms.  Schiffer.  This  is  the  first  that  we  have  heard  of  this  get  out 
of  jail  free  card  system,  but  they  would  have  to  be  extremely  expen- 
sive, because  you  are  talking  about  an  enormous  amount  of  money. 
As  Congressman  Dingell  read,  we  are  talking  about  billions  of  dol- 
lars a  year  that  get  out  of  jail  free  cards  would  have  to  cover.  That 
doesn't  even  reflect  the  amount  that  it  would  cost  additionally  to 
the  States,  who  would  then  have  to  pick  up  their  share  of  the  addi- 
tional amount  that  would  have  to  be  paid  by  governments  rather 
than  by  the  private  sector. 

Mr.  Markey.  On  the  question  of  midnight  dumping  between 
1980  and  1987,  under  the  bill  as  is  proposed  would  that  midnight 
dumper  have  liability  for  cleaning  up  the  site? 

Ms.  Schiffer.  Congressman  Oxley  has  said  that  it  is  his  inten- 
tion that  the  midnight  dumper  would  still  have  responsibility,  and 
we  appreciate  that.  We  have  to  say  that  drawing  a  line  about  was 
what  someone  was  doing  "legal"  or  not  is  going  to  engender  enor- 
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mous  litigation.  The  midnight  dumper  is  the  easy  case,  and  we  all 
agree  the  midnight  dumper  should  not  be  favored,  but  there  are  a 
lot  of  people  who  might  claim  that  what  they  were  doing  was  legal, 
and  we  would  have  to  go  through  an  examination  of  what  were  the 
laws  in  place  at  the  time,  what  were  they  doing  with  regard  to 
those  laws,  and  so  forth.  So  we  have  thought  that  line  of  legal  and 
not  legal  is  just  a  litigation  generator. 

Mr.  Markey.  In  a  very  high  percentage  of  cases  before  1980  as 
well  there  were  State  laws  on  the  books  prohibiting  the  kinds  of 
activity  that  we  are  asking  these  polluters  to  clean  up  as  well  as 
common  law  that  they  knew  existed  and  yet  that  they  were  in  di- 
rect violation  of. 

Ms.  Schiffer.  There  were  those,  and  indeed  in  1976  there  was 
RCRA,  which  was  a  Federal  law  as  well  that  said  some  of  those 
kinds  of  activities  were  improper. 

Mr.  Markey.  So  there  was  notice  to  all  of  these  parties  that  in 
fact  there  were  laws  on  the  books  prohibiting  this  activity  if  not  the 
specific  Superfund  law  at  that  point  in  time. 

Ms.  Schiffer.  That's  correct,  Congressman. 

Mr.  Oxley.  The  gentleman's  time  has  expired.  We  have  about  4 
minutes  to  vote.  Again  we  thank  both  of  you  for  your  testimony 
today.  The  subcommittee  is  adjourned. 

[Whereupon  at  12:45  p.m.  the  subcommittee  was  adjourned.] 
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